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popular	culture	 is	 reflected	 in	an	array	of	books,1	documentaries,2 
podcasts,3	movies,4	and	TV	shows.5	In	both	non-fiction	and	fiction,	
the	theme	of	wrongful	conviction	marries	a	traditionally	American	








use	 of	 scientifically	 sound	 forensic	 science,	 to	 press	 for	 improved	
police	and	investigative	procedures,	and	to	support	the	creation	of	
conviction	integrity	units	to	revisit	potential	wrongful	convictions.7
1 See, e.g.,	Sarah	Burns,	The	Central	Park	Five (2012); Gillian	Flynn,	
Dark	 Places (2009); John	 Grisham,	 The	 Innocent	 Man (2006); 
Tayari	 Jones,	 An	 American	Marriage (2018); Bryan	 Stevenson,	







Must-See Wrongful Conviction Films and TV Shows,	Innocence	Project	(Oct.	
28,	2016),	www.innocenceproject.org/wrongful-conviction-media/.
3 See, e.g.,	In the Dark: Season 2: Curtis Flowers,	APM	Reports	(2018),	https://
www.apmreports.org/in-the-dark/season-two;	 Accused: The Unsolved Murder 
of Elizabeth Andes,	 Cincinnati	 Enquirer	 (Sep.	 7,	 2016),	 https://www.
cincinnati.com/series/accused;	 Empire	 on	 Blood,	 Panoply	 (Feb.	 28,	 2018),	
(available	on	iTunes);	Wrongful Conviction with Jason Flom,	Revolver	Podcasts 
(Oct.	 3,	 2016),	 https://wrongfulconvictionpodcast.com;	Serial,	Nat’l	 Pub.	
Radio	(Oct.	3,	2014),	https://serialpodcast.org;	Actual Innocence,	Borrowed	
Equip.	Podcasts	(Apr.	24,	2016),	https://www.borrowedequipmentpods.




5 Rectify (SundanceTV	Apr.	22,	2013);	Making a Murderer (Netflix	Dec.	18,	2015).
6	 A	version	of	this	article	was	presented	as	part	of	the	2018	Innocence	Network	
Conference	in	Memphis,	Tennessee	on	March	23–24,	2018.
7 See Robert	 J.	Norris,	Exonerated:	A	History	of	the	 Innocence	
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During	 an	 evening	 of	 the	 2018	 Conference,	 dozens	 of	





and	 statistical	 units,	 a	 necessary	 but	 dehumanizing	 contrast	 to	




compensation	 for	 wrongful	 conviction	 has	 attracted	 less	 public	
attention	 than	 the	 efforts	 to	 free	 the	 innocent	 and	 to	 prevent	
wrongful	convictions.	But	it	is	hardly	invisible.	The	press	frequently	




8 See. e.g.,	 Pam	 Kragen,	Carlsbad Man Exonerated After Nearly 39 Years in Prison 
Receives $21 Million Settlement,	San	Diego	Union-Trib.	(Feb.	25,	2019,	6:05	
PM),	 https://www.sandiegouniontribune.com/communities/north-county/
sd-no-coley-settlement-20190225-story.html;	Eric	Heisig,	Three East Cleveland 
Men Each Awarded $5 Million for Wrongful Murder Convictions,	 Cleveland	
Com.	 (Nov.	 15,	 2018),	 https://www.cleveland.com/court-justice/2018/11/
three-east-cleveland-men-each-awarded-5-million-for-wrongful-murder-
convictions.html;	George	Hunter,	Lawsuit: Evidence Fake in ‘92 Murder; After 25 
Years In Prison, Man Goes After City, Pair Of Detectives,	 The	Detroit	News,	
July	 13,	 2018,	 at	 A1;	 Ian	 Duncan,	 Baltimore Poised To Pay $9M To Man Who 
Spent 20 Years In Prison On Wrongful Murder Conviction,	 Balt.	 Sun	 (Apr.	 30,	
2018,	3:45	PM),	https://www.baltimoresun.com/news/maryland/baltimore-
city/bs-md-ci-wrongful-conviction-settlement-20180430-story.html;	 Logan	
Bogert,	Gov. Northam OKs Paying “Norfolk Four” $3.5M For Wrongful Rape, Murder 
Convictions,	 The	 Virginian-Pilot	 (Apr.	 2,	 2018),	 https://pilotonline.
com/news/government/politics/virginia/article_94afa7b8-36d6-11e8-a34e-
b3006a8c7d94.html;	 Melissa	 Etehad,	 L.A. County To Pay $15 Million To Man 
Wrongfully Convicted Of Murder,	L.A.	Times	(Nov.	21,	2017,	7:00	PM),	https://
www.latimes.com/local/california/la-me-ln-frank-oconnell-settlement-
20171121-story.html.
9 See, e.g.,	 Sam	 Friedman,	 Judge Dismisses Fairbanks Four’s Lawsuit Against City 
In Hartman Killing,	 Fairbanks	 Daily	 News-Miner	 (Oct.	 23,	 2018),	
http://www.newsminer.com/fairbanks_four/judge-dismisses-fairbanks-
four-s-lawsuit-against-city-in-hartman/article_7edd1bd0-d728-11e8-998b-
8fd1e1a28b55.html;	 Kansas man wrongfully imprisoned for 23 years receives no 
compensation from state,	CBS	News:	CBS	This	Morning	(Mar.	3,	2018,	1:36	
PM),	 https://www.cbsnews.com/news/kansas-man-wrongfully-imprisoned-
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and,	 as	 explained	 in	 Section	 II,	 many	 file	 unsuccessful	 claims	 or	
lawsuits	for	compensation.	An	empirical	study	of	wrongful	conviction	





the	Wrongly	Convicted.”11	 There,	 I	 examined	 how	 the	 first	 1,900	





Using	 the	 research	 methodology	 described	 in	 Section	
I,	 this	Article	 expands	 that	 study	 in	 several	ways.	 First,	 the	 state	
compensation	data	published	in	2017	is	updated,	as	new	cases	have	
been	filed	and	prior	claims	decided.	One	hundred	more	exonerees	




Second,	 this	 Article	 looks	 beyond	 the	 percentages	 of	
exonerees	 filing	 for	 and	 winning	 or	 losing	 those	 claims	 that	 I	
addressed	in	2017.	Using	data	gathered	by	the	Registry	and	provided	
23-years-no-compensation-from-state/;	 Reshad	 Hudson,	 Man Who Spent 30 




Geraldine	Sealey,	Not Every Exonerated Man Gets Repaid,	ABC	News	(Aug.	8,	
2017),	https://abcnews.go.com/US/story?id=90978&page=1.
10 See	 Erik	 Encarnacion,	 Backpay for Exonerees,	 29	 Yale	 J.L.	 &	 Human. 245 
(2017).
11	 Jeffrey	S.	Gutman,	An Empirical Reexamination of State Statutory Compensation for 
the Wrongly Convicted,	82	Mo.	L.	Rev.	369	(2017).
12 Id.	 Hereafter,	 the	 National	 Registry	 of	 Exonerations	 is	 referred	 to	 as	 the	
“Registry.”	 Nat’l	 Registry	 of	 Exonerations,	 http://www.law.umich.
edu/special/exoneration/Pages/about.aspx.
13	 Gutman,	supra	note	11,	at	421–37.




are	 viewed	 as	 spending	decades	 in	 prison;	 the	 reality	 is	 different.	
Significant	numbers	of	those	listed	on	the	Registry	were	incarcerated	
for	 no	 or	 relatively	 little	 time.	 It	 is	 important	 to	 ask,	 then,	what	
proportion	of	that	lost	time	was	subject	to	a	compensatory	award.	
As	described	 in	detail	 in	Section	 III,	 as	of	 the	 time	of	 this	
writing,	the	state	statutory	compensation	data	shows	the	following:




• Since	 1989,	 states	 have	 paid	 $545	million	 in	wrongful	
conviction	 compensation	pursuant	 to	 state	 statutes,	 an	
average	of	less	than	$20	million	annually.
• The	average	annual	amount	paid	to	prevailing	exonerees	
is	 just	 over	 $70,000	 per	 year,	 an	 amount	 that	 would	
be	 considerably	 lower	were	 it	 not	 for	Connecticut,	 the	
District	of	Columbia,	and	New	York,	which	had	or	still	
have	statutes	which	do	not	cap	damages.14
• Nearly	half	 of	 the	 years	 lost	 by	 exonerees	 convicted	 in	
states	with	compensation	statutes	were	uncompensated.
Third,	this	Article	examines	federal	civil	rights	and	state	tort	
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• Of	 those	 filers,	 448,	 or	 55%,	 received	 some	monetary	
recovery;	217	(or	27%)	were	unsuccessful.	The	remaining	
143	lawsuits	are	pending.



















• Just	 under	 60%	 of	 all	 years	 lost	 were	 compensated	
through	state	statutory	or	civil	compensation	recoveries.
Fifth,	having	sketched	the	big	picture,	our	study	asks	a	more	











































We	 found	 that	 males	 consistently	 filed	 and	 won	 claims	
at	 higher	 rates	 than	 women	 and	 received	 higher	 average	 civil	
compensation	awards,	but	the	regression	analyses	show	that	gender	
does	not	explain	those	differences.	Interestingly,	African-Americans	
filed	 and	won	 state	 and	 civil	 compensation	 claims	 at	higher	 rates	
than	whites,	but	received	lower	civil	compensation	awards	per	year	
of	incarceration.	But,	the	regression	analyses	also	showed	that	these	
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of	filing	and	prevailing	in	cases	seeking	compensation	for	wrongful	
conviction	and	the	results	of	those	efforts.
We	 did,	 however,	 find	 a	 consistent	 and	 clear	 statistical	
association	between	two	particular	factors	and	the	likelihood	of	filing	
and	prevailing	on	state	and	civil	compensation	claims.	Those	exonerees	






the	 legal	 requirement	 in	 civil	 rights	 cases	 that	 unconstitutional	




in	 understanding	 wrongful	 conviction	 compensation.	 The	 rates	
of	 filing	 and	 prevailing	 in	 both	 state	 statutory	 compensation	 and	






Northeast)	 and	 politically	 (blue	 states	 voting	 for	Clinton	 and	 red	
states	 voting	 for	 Trump	 in	 2016)	 reveals	 statistical	 associations	






Finally,	 we	 offer	 another	 way	 of	 considering	 the	 fairness	
of	 this	 compensatory	 system.	Rather	 than	 looking	 at	 comparative	





In	 this	way,	 the	 fairness	 of	 the	 system	 is	 viewed	 from	 the	
perspective	of	what	we	call	compensatory	coverage-the	notion	that	









I. The Data Set and Data Gathering
A. The National Registry of Exonerations
The	data	set	 for	 this	analysis	 is	 the	2,000	people	 listed	on	
the	National	Registry	of	Exonerations16	as	of	September	16,	2018,	
who	were	wrongly	convicted	in	a	state	or	territorial	court17	between	







report	 on	 the	 causes	 and	 trends	 of	 wrongful	 convictions.	Widely	







18	 The	 database	 used	 here	 excludes	 those	 109	 persons	 who	 were	 wrongly	
convicted	in	a	federal	or	military	court.	Nat’l	Registry	of	Exonerations,	







21	 Jessica	Pishko,	No County for Innocent Men,	D	Magazine	(May	15,	2018,	11:30	
AM)	 https://www.dmagazine.com/frontburner/2018/05/dallas-county-
exonerations-innocent-conviction-integrity-unit/	 (describing	 the	 Registry’s	
data	as	the	“gold	standard.”).	See	Radley	Balko,	Report: Wrongful convictions have 
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The	 Registry	 employs	 a	 definition	 of	 exoneration	 which	
requires	 that	 an	 individual	 be	 officially	 declared	 innocent	 by	 an	
authorized	 government	 official	 or	 agency	 or	 be	 relieved	 of	 the	





declared	 to	 be	 factually	 innocent	 by	 a	 government	
official	 or	 agency	 with	 the	 authority	 to	 make	 that	




or	 other	 competent	 authority,	 whether	 or	 not	 the	
pardon	 is	designated	as	based	on	 innocence;	(ii)	an	
acquittal	of	all	charges	factually	related	to	the	crime	
for	 which	 the	 person	 was	 originally	 convicted;	 or	
(iii)	a	dismissal	of	all	charges	related	to	the	crime	for	
which	the	person	was	originally	convicted,	by	a	court	
or	 by	 a	 prosecutor	with	 the	 authority	 to	 enter	 that	






stolen over 20,000 years from innocent defendants,	Wash.	Post	(Sept.	10,	2018),	
https://www.washingtonpost.com/news/opinions/wp/2018/09/10/report-
wrongful-convictions-have-stolen-at-least-20000-years-from-innocent-
defendants/;	Niraj	Chokshi,	Black People More Likely to Be Wrongfully Convicted 
of Murder, Study Shows,	 N.Y.	 Times	 (Mar.	 7,	 2017),	 https://www.nytimes.
cim/2017/03/07/us/Wrongful-convictions-race-exoneration.html;	 David	 G.	
Savage,	 Registry tallies over 2,000 wrongful convictions since 1989,	 L.A.	 Times 
(May	 20,	 2012),	 https://www.latimes.com/World/la-xpm-2012-may-20-la-
na-dna-revolution-20120521-story.htm.	 The	 Registry	 was	 cited	 in	 Justice	
Breyer’s	 dissent	 from	 the	 denial	 of	 certiorari	 in	 Jordan v. Mississippi,	 138	 S.	
Ct.	2567,	2571	(2018)	(Breyer,	J.,	dissenting),	and	in	his	dissent	in	Glossip v. 
Gross,	135	S.	Ct.	2726,	2757	(2015)	(Breyer,	J.,	dissenting).	It	has	been	cited	
in	well	over	200	 law	review	articles.	See also In The News,	Nat’l	Registry	
of	Exonerations,	http://www.law.umich.edu/special/exoneration/Pages/
inthenews.aspx.
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was	entered.	The	evidence	of	innocence	need	not	be	
an	explicit	basis	for	the	official	action	that	exonerated	
the	 person.	 A	 person	 who	 otherwise	 qualifies	 has	
not	been	exonerated	if	there	is	unexplained	physical	
evidence	of	that	person’s	guilt.22
In	 short,	 except	 for	 those	 cases	 in	 which	 one	 has	 been	
declared	factually	innocent	by	a	government	official	or	agency	with	
authority	to	do	so,	such	as	through	an	award	of	a	pardon	on	express	
grounds	 of	 innocence	 or	 the	 grant	 of	 a	 certificate	 of	 innocence,	
without	some	new	evidence	of	innocence,	there	is	no	exoneration.	




on	procedural	grounds,	 in	 contrast,	may	not	 serve	as	 the	basis	of	
an	exoneration	 if	no	new	evidence	of	 innocence	was	presented	at	
retrial.23
The	Registry	does	not	 include	 those	 cleared	of	 an	offense,	

















24 Samuel	 R.	 Gross	 &	 Michael	 Shaffer,	 Exonerations	 in	 the	
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of	the	apparent	victims	of	such	misconduct.26
The	 Registry	 acknowledges	 that	 it	 has	 not	 listed	 all	
exonerations	because	it	does	not	learn	about	all	of	them.27	It	largely	
relies	 on	 public	 and	media	 reporting,	 information	 from	 potential	
exonerees	or	their	attorneys,	and	reports	from	the	Innocence	Project	
and	 local	 innocence	 network	 members.28	 The	 extent	 to	 which	




Moreover,	 exonerations	of	 serious	 crimes,	 like	murder	 and	
rape,	and	the	subsequent	release	of	those	who	served	many	years	in	
prison	are	more	likely	to	be	reported	by	the	press	or	to	the	Registry	
than	 less	 dramatic	 cases	 involving	 lesser	 crimes	 and	 less	 time	 of	
unjust	imprisonment.30	Even	so,	as	innocence	programs	have	grown	






26	 The	 Registry	 has	 uncovered	 fifteen	 group	 exonerations	 involving	 at	 least	





28 See Samuel	 Gross,	 Conviction	 Integrity	 Units,	 Innocence	
Organizations	 and	 the	 Time	 It	 Takes	 the	 Registry	 to	 List	
Exonerations	 (Sept.	 11,	 2017),	 http://www.law.umich.edu/special/
exoneration/Documents/Conviction%20Integrity%20Units,%20
Innocence%20Organizations%20and.pdf	 (attributing	 the	 growing	 number	
of	 cases	 the	Registry	 learns	 about	promptly	 to	 innocence	organization	 and	
conviction	integrity	unit	publicity).
29 Id.	at	2.	See	Samuel	Gross,	What We Think, What We Know and What We Think 
We Know About False Convictions,	14	Ohio	St.	J.	Crim.	L.	753,	758-63	(2017)	
(explaining	why	it	is	impossible	to	uncover	all	wrongful	convictions	and	why	
many	are	not	publicized).
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to	 demonstrate	 that	 their	 wrongful	 conviction	 was	 the	 result	 of	
government	 misconduct;	 they	 are	 no-fault	 statutes.34	 However,	
they	 generally	 require	 the	 plaintiff	 or	 claimant	 to	 show	 factual	
innocence.35	How	that	may	be	done	and	the	burden	of	proof	required	
to	demonstrate	innocence	varies	widely	among	the	states.	




state	 employees.	 Conn.	Gen.	 Stat.	 §	 54-102uu(g)	 (2019);	 Fla.	 Stat. § 





compensation	 award.	 Colo.	 Rev.	 Stat.	 §	 13-3-114	 (6)	 (2019);	 Mich.	
Comp.	Laws	§	691.1755	(13)	(2018).	In	Minnesota,	the	converse	is	true-a	
subsequent	civil	compensation	award	is	to	be	offset	by	the	amount	received	
from	the	state	pursuant	 to	 the	state	compensation	statute.	Minn.	Stat. § 
611.365	Subd.	5	(2019).	No	state	statute	bars	the	award	of	state	compensation	
if	there	is	an	initial	civil	compensation	award.
33 Compensation Statutes: A National Overview,	 Innocence	 Project	 (2007),	
https://www.innocenceproject.org/wp-content/uploads/2017/09/Adeles_
Compensation-Chart_Version-2017.pdf.	 The	 most	 recent	 state	 to	 have	
adopted	 a	 compensation	 statute	 is	 Kansas,	which	 passed	 a	 statute	 in	May	
2018.	 H.B.	 2579,	 Kan.	 State	 Leg.,	 2017-2018	 Sess.	 (Kan.	 2018),	 http://
www.kslegislature.org/li_2018/b2017_18/measures/hb2579/.	 Because	 it	




36	 Colorado,	 Hawaii,	 Iowa,	 Louisiana,	 Maine,	 Massachusetts,	 Mississippi,	
Missouri,	 New	 Jersey,	 Ohio,	 Vermont,	 Washington,	 and	 West	 Virginia.	
The	 District	 of	 Columbia	 has	 a	 procedure	 whereby	 a	 petitioner	may	 seek	
compensation	from	a	state	trial	court	or	from	an	administrative	agency.	D.C.	











body	without	 an	 explicit	 requirement	 to	 bring	 a	 separate	 civil	 or	
administrative	 action	 in	which	 factual	 innocence	must	 be	 proven	
again.39	 In	 a	 small	 number	 of	 states,	 awards	 by	 such	 entities	 are	
subject	to	 legislative	review	and/or	an	affirmative	 legislative	grant	
of	compensation.40
Second,	 the	wrongly	 convicted	may	 file	 federal	 civil	 rights	






or	 malicious	 prosecution.42	 I	 have	 separately	 recorded	 and	 coded	
claims	 for	 state	 statutory	 compensation	 and	 for	 suits	 under	 civil	
rights	or	tort	theories.
37	 Connecticut,	Michigan,	Nebraska,	Tennessee,	and	Wisconsin.
38	 Alabama	 (Division	 of	 Risk	 Management),	 Maryland	 (Board	 of	 Public	
Works),	Montana	 (Department	 of	Corrections),	North	Carolina	 (Industrial	







small	 number	 of	 exonerees	 in	 a	 state	without	 state	 compensation	 statutes	
received	compensation	through	private	legislative	bills	or	through	state	tort	
claims	procedures.	Virginia	has	a	compensation	statute,	but	the	mechanism	







against	 their	 attorneys.	Although	some	of	 those	were	filed	against	 state	or	
county	public	defenders’	offices	or	attorneys,	those	malpractice	claims	were	
excluded	from	this	study	because	most	did	not	involve	a	government	entity.
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received	compensation	 through	a	 legislative	process	 in	states	 that	
did	not	have	relevant	statutes	at	the	time	of	compensation-five	in	
Georgia	 and	 one	 in	Kansas	 (which	now	has	 a	 statute).43	 In	 other	




Data	 reflecting	 the	 claims	made	under	 state	 compensation	
statutes	 and	 the	 results	 of	 those	 claims	 are	 relatively	 accessible.	




such	 information.45	 In	 some	 states,	 such	 as	 Alabama,	 California,	
Massachusetts,	 Mississippi,	 Nebraska,	 Oklahoma,	 and	 Texas,	
academic	 researchers	 and	 investigative	 journalists	 have	 published	
articles	 on	 state	 compensation.46	 In	 addition,	 one	 can	 track	 bill	
histories	in	states,	such	as	Alabama,	California,	Illinois,	and	Virginia,	





Determining	 whether	 a	 federal	 civil	 rights	 or	 state	 tort	
43	 I	have	noted	those	eight	claims	in	brackets	in	Spreadsheet	1,	but	did	not	add	
them	in	the	totals.	I	included	them	in	overall	Spreadsheet	2.	As	a	result,	you	
will	 see	a	minor	difference	 in	between	Spreadsheet	1,	 infra,	Column	P	and	
Spreadsheet	2, infra,	Column	D.





45	 Connecticut,	 Florida,	 Illinois,	 Iowa,	 Maryland,	 Minnesota,	 Mississippi,	
Missouri,	 Montana,	 New	 Jersey,	 New	 York,	 Oklahoma,	 Tennessee,	 Texas,	
Washington,	and	West	Virginia.
46 See	Gutman,	supra	note	11,	at	388	n.122.
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claim	was	filed	was	more	challenging	because	 that	effort	 required	
an	 exoneree-by-exoneree	 approach	 rather	 than	 a	 state-by-state	
study.	The	Registry,	the	Innocence	Project,	Witness	to	Innocence,47 
and	media	 reporting	provided	substantial	 amounts	of	 information	
about	whether	such	a	 lawsuit	had	been	filed	and	the	results	of	 it.	





These	 efforts	 uncovered	 most,	 but	 not	 all,	 settlements.	
Some	states,	 like	Louisiana,	and	certain	counties	have	particularly	
restrictive	 laws	 and	 policies	 regarding	 the	 release	 of	 confidential	
settlement	agreements.	In	others,	the	relevant	municipality	did	not	
have	the	agreement	because	a	private	firm,	under	contract	with	the	
insurer,	 represented	 it.	 In	 a	 number	 of	 cases,	 there	was	 evidence	
of	an	agreement,	but	it	had	been	destroyed	by	the	municipality	or	
plaintiff’s	 counsel	 in	 accordance	 with	 record	 retention	 practices,	
generally	 making	 older	 settlements	 harder	 to	 get	 than	 newer	
ones.	When	 possible,	 inquiries	 were	made	 of	 counsel,	 but	 many	
attorneys	have	left	practice,	did	not	keep	a	file,	or	stated	that	they	
could	 not	 discuss	 the	 matter.	 Despite	 that,	 only	 22	 settlements	
were	undisclosed	and,	of	those,	six	were	associated	with	exonerees	
incarcerated	for	two	years	or	less.
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docket	searches	are	sometimes	spottier.	Some	dockets	do	not	extend	
as	far	back	as	1989.	A	few	states	and	counties	lack	free	online	search	
options	 and	 demand	high	 fees	 for	 searches.	 In	 cases	 of	 uncertain	
filing,	Google	searches	for	press	reporting	were	performed.
Moreover,	 online	 searches	 are	 highly	 name	 sensitive.	 If	 an	
















or	 (3)	 the	 claim	 remained	 pending	 for	 judicial	 or	 administrative	
determination.50	 If	 the	 claim	was	 granted,	 I	 recorded	 the	 amount	
awarded.51	On	occasion,	conflicting	or	uncertain	data	regarding	the	
48	 As	noted,	a	 few	exonerees	received	compensation	by	states	without	a	state	
compensation	 statute,	 typically	 through	 a	 general	 state	 claims	 statute	 or	
by	 private	 legislative	 bill.	 I	 excluded	 those	 awards	 from	my	 study	 of	 state	
statutory	compensation,	but	included	them	in	evaluating	total	compensation.
49	 I	 labeled	 them	 as	 “0	 timers.”	 Generally,	 state	 statutes	 do	 not	 permit	 “0	
timers”	to	recover	compensation.	There	 is,	however,	one	exoneree	 in	Texas	
who	served	no	time	and	was	compensated	for	the	time	listed	on	the	state’s	
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identical.	 Each	 of	 the	 2,000	 cases	were	 coded,	 including	 those	 of	
exonerees	 who	 were	 not	 incarcerated	 after	 wrongful	 conviction.	
Of	 the	2,000	exonerees,	198	 served	no	prison	 time.	Of	 those	not	




They	 are,	 however,	 accounted	 for	 in	 the	 statistical	 analysis	 that	
follows.
If	 there	was	no	evidence	 that	a	 federal	 civil	 rights	or	 state	
tort	claim	was	filed,	one	of	two	codes	was	used:	that	the	case	was	
“unfiled”	 because	 I	 could	 conclude	 with	 some	 certainty	 that	 the	
statute	of	 limitations	had	 run	on	any	 claim	arising	 from	an	order	
vacating	 or	 reversing	 a	 criminal	 conviction,	 or	 that	 the	 case	 was	
“premature”	because	 the	applicable	 statute	of	 limitations	had	not	
2018.








to	 track	whether	 full	payments	were	made	 to	each	exoneree	awarded	state	
statutory	compensation.	Thus,	the	entire	amount	was	recorded	as	the	award.	
As	a	result,	 it	 is	more	accurate	to	say	that	the	database	 lists	compensatory	
awards,	 rather	 than	compensatory	 receipts.	This	may	slightly	overstate	 the	
amount	of	compensation	actually	paid.
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yet	expired.
If	a	case	had	been	filed,	it	was	coded	in	one	of	three	ways:	
(1)	 dismissal	 or	 verdict	 for	 defendant,	 (2)	 settlement	 or	 verdict	
for	plaintiff,	 or	 (3)	pending.	On	occasion,	 judgment	was	 required	




I	 excluded	 such	 cases,	 although	 in	 a	 few	 of	 them,	 damages	were	
claimed	(and	awarded)	for	the	arrest	through	wrongful	conviction.	
In	case	of	doubt,	and	without	a	means	for	apportioning	a	judgment	




dismissal	 was	 the	 result	 of	 a	 judicial	 determination	 of	 the	 claim	




was	uncovered	 (often	 following	a	 conversation	with	 counsel),	 the	
voluntary	 dismissal	 was	 coded	 as	 a	 denial.	 When	 federal	 claims	
were	 dismissed	 and	 supplemental	 state	 claims	 dismissed	without	
prejudice	or	remanded	to	state	court,	efforts	were	made	to	determine	
whether	 there	were	 further	 state	 court	 proceedings	 and,	 if	 so,	 to	
record	the	results	of	them.
Many	 cases	 involved	 some	mixed	 result.	 Not	 surprisingly,	
with	 significant	 frequency,	 courts	 dismiss	 certain	 claims	 but	 not	




53 See, e.g.,	 Brandon	 Lewis,	 Other Arizona Cases,	 Nat’l	 Registry	 of	
Exonerations	 (Jun.	 25,	 2014),	 https://www.law.umich.edu/special/
exoneration/Pages/casedetail.aspx?caseid=4450.
54	 Again,	 I	 heard	 anecdotally	 of	 a	 small	 number	 of	 cases	 in	which	 there	was	
evidence	that	a	judgment,	sometimes	a	default	judgment,	was	entered	against	
a	 state	 actor,	 but	 that	 the	 judgment	was	 not	 paid,	 often	 as	 a	 result	 of	 the	
failure	 or	 refusal	 of	 the	 relevant	 municipal	 entity	 to	 indemnify	 the	 state	
employee.	Nevertheless,	I	recorded	the	full	amount	of	the	award	or	judgment	
given	difficulties	in	accurately	determining	which	were	fully	paid.
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was	coded	as	“pending.”
• If	 there	 was	 a	 dismissal	 of	 some	 claims	 or	 some	
defendants,	 but	 the	 litigation	 continues,	 the	 case	 was	
coded	as	“pending”	not	a	“denial.”
• If	 there	 was	 a	 dismissal	 of	 some	 claims	 and/or	 some	
defendants,	 but	 the	 litigation	 concluded	 with	 a	 partial	
settlement	 for	 the	 plaintiff,	 the	 case	 was	 coded	 as	 an	
award	for	the	plaintiff,	not	a	“denial.”
• If	there	was	a	settlement	on	some	claims	or	a	settlement	







• Some	 federal	 civil	 rights	 cases	 are	brought	by	multiple	
defendants	 wrongly	 convicted	 in	 the	 same	 incident.	
When	 a	 verdict	 or	 settlement	 was	 reached	 in	 favor	 of	




In	 addition,	 I	 recorded	 for	 each	 exoneree	 four	 categories	
of	data	maintained	by	the	Registry.	First,	 the	Registry	records	the	
race	 and	gender	of	 the	exoneree.56	We	will	 call	 these	Bio	Factors.	










57	 The	 Registry	 has	 a	 defined	 set	 of	 characteristics	 that	 it	 calls	 “Tags.”	 The	
Registry’s	“Tags”	are	listed	on	its	website	and	defined	there	as	well.	Nat’l	
Registry	 of	 Exonerations,	 http://www.law.umich.edu/special/
exoneration/Pages/detaillist.aspx	(last	visited	Apr.	7,	2019).
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In	 addition,	 I	 recorded	 two	 additional	 potentially	 relevant	
characteristics	noted	by	the	Registry:
• Whether	 DNA	 analysis	 was	 central	 in	 securing	 the	








of	 each	 exoneree’s	 case	 led	 the	 Registry	 to	 determine	 whether	




• Whether	 false	 or	 misleading	 forensic	 evidence	 was	
58	 The	 Registry’s	 2017	 Report	 notes	 that	 for	 the	 last	 several	 years,	 most	
exonerations	were	produced	by	“professional	exonerators,”	attorneys	working	
in	CIUs	and	those	associated	with	IOs,	often	 in	tandem.	Nat’l	Registry	
of	 Exonerations,	 Exonerations	 in	 2017	 1,	 http://www.law.umich.
edu/special/exoneration/Documents/ExonerationsIn2017.pdf.	As	noted,	this	
reality	will	skew	the	complexion	of	the	database	as	states	with	active	IOs	and	
state	 counties	with	 active	CIUs	 record	more	exonerations	 than	 states	with	
fewer	or	no	IOs	and	CIUs.
59	 The	 Innocence	 Project	 has	 documented	 365	 exonerations	 through	 DNA	




For	 convenience,	 they	 are	 added	 among	 our	 five	 “Tags”	 as	 a	 shorthand	
recognizing	that	that	term	is	not	true	to	the	Registry’s	list.
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employed;




The	 Registry	 is	 mindful	 that	 some	 of	 these	 factors	 are	
easier	 to	discern	 than	others.	False	confessions	are	almost	always	
mentioned	in	a	report	about	the	case,	but	because	case	reviews	may	






conviction,	 we	 coded	 “Geo	 Factors”	 by	 dividing	 the	 states	




Years	 lost	 is	 generally	 the	 period	 of	 wrongful	 incarceration	
calculated	from	the	day	of	conviction	to	the	day	of	release.64	Pre-trial	
61 See	Gross,	supra	note	29,	at	773.
62	 The	 Census	 Bureau	 groups	 all	 states	 into	 either	 the	 South,	 the	West,	 the	
Northeast,	 and	 the	 Midwest.	 The	 South	 contains	 Delaware,	 District	 of	
Columbia,	 Florida,	 Georgia,	 Maryland,	 North	 Carolina,	 South	 Carolina,	
Virginia,	West	Virginia,	Alabama,	Kentucky,	Mississippi,	Tennessee,	Arkansas,	
Louisiana,	 Oklahoma,	 and	 Texas.	 The	 West	 contains	 Arizona,	 Colorado,	
Idaho,	New	Mexico,	Montana,	Utah,	Nevada,	Wyoming,	Alaska,	California,	
Hawaii,	 Oregon,	 and	 Washington.	 The	 Northeast	 contains	 Connecticut,	
Maine,	 Massachusetts,	 New	 Hampshire,	 Rhode	 Island,	 Vermont,	 New	
Jersey,	New	York,	 and	Pennsylvania.	Finally,	 the	Midwest	 contains	 Indiana,	
Illinois,	Michigan,	Ohio,	Wisconsin,	Iowa,	Nebraska,	Kansas,	North	Dakota,	
Minnesota,	 South	 Dakota,	 and	 Missouri.	 Census Regions and Divisions of the 
United States,	United	States	Census	Bureau,	https://www2.census.gov/
geo/pdfs/maps-data/maps/reference/us_regdiv.pdf.	 Exonerees	 from	 Guam	
and	Puerto	Rico	are	excluded	from	these	geographic	categories.
63	 Because	Puerto	Rico	 and	Guam	are	 absent	 from	 the	Electoral	College,	 the	
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incarceration	and	post-release	parole,	probation,	or	time	on	a	state	
sexual	offender	registry	is	not	counted.65
II. Why Do the Wrongly Convicted Lose Compensation Claims?
The	focus	of	this	empirical	research	has	been	to	determine	
how	frequently	the	wrongly	convicted	are	compensated,	to	catalog	
the	 amounts	 received	 through	 settlement	 or	 adjudication	 and	 to	
assess	 whether	 any	 particular	 factors	 explain	 the	 frequency	 and	





As	 noted,	 there	 are	 two	 paths	 to	 compensation-no-fault	
state	statutes	and	civil	rights	or	tort	claims.	The	potential	roadblocks	






A. Why Do Claimants Lose State Statutory Claims?
In	 my	 2017	 article,	 I	 canvassed	 the	 enormous	 variation	
among	state	statutes,	both	in	terms	of	determining	eligibility	and	in	
65	 Because	 this	Article’s	 analysis	 accounts	 for	 “years	 lost,”	 it	 is	 important	 to	
understand	 whether	 the	 Registry’s	 conviction	 to	 exoneration	 calculation	
matches	 that	 of	 the	 state	 when	 it	 awards	 state	 statutory	 compensation.	
Whether	the	state	must	calculate	the	exact	amount	of	time	a	successful	state	
statutory	 compensation	 claimant	 served	 in	 prison	 depends	 on	 the	 metric	
the	 state	 uses	 for	 deriving	 a	 calculation	 award.	 In	 many	 states,	 a	 precise	




Registry,	 but	 arrive	 at	 a	 different	 number.	When	 the	 state’s	 compensation	
award	 rested	on	 a	precise	 calculation	 and	 it	 differed	 from	 the	Registry’s,	 I	
used	 the	state’s	calculation.	 In	short,	 the	Registry’s	 lost	years	amount	was	
used	unless	the	record	showed	a	carefully	calculated	alternative	amount.	This	
resulted	 in	small	adjustments	 for	exonerees	with	state	awards	 in	Alabama,	
California,	District	of	Columbia,	Florida,	Maryland,	Missouri,	North	Carolina,	
Ohio,	and	Texas.










did	not	 commit	 the	 crimes	 for	which	 they	were	 charged,	 and	 (4)	
that	they	did	not	cause	or	bring	about	their	conviction,	such	as	by	
suborning	 perjury	 or	 fabricating	 evidence.69	 A	 guilty	 plea	 or	 false	
confession	does	not	preclude	a	showing	of	the	last	element.70
If	 these	 elements	 are	 satisfied	 (and	 the	 court	 is	 expressly	
afforded	discretion	to	consider	the	difficulties	of	proof	caused	by	the	
passage	of	time,	death	or	unavailability	of	witnesses	and	destruction	








recently	 amended	 them	 in	 ways	 that	 make	 them	 less	 generous	 and	 more	
restrictive,	but	nevertheless	remain	among	the	best	statutes.
68	 Innocence	Staff,	Governor Signs Gold-Standard Wrongful Conviction Compensation 
Law in Kansas,	 Innocence	 Project	 (May	 15,	 2018).	 https://www.
innocenceproject.org/governor-signs-wrongful-conviction-compensation-
law-kansas/.







may	 award	 non-monetary	 relief,	 including	 counseling,	 housing	 assistance	
and	 personal	 financial	 literacy	 assistance.	 Id.	 §	 60-5004(e)(4)(A)–(B).	 The	
claimant	is	also	entitled	to	tuition	assistance	and	state	health	care	benefits.	Id. 
§	60-5004(e)(4)(C)–(D).	The	state	is	to	be	reimbursed	from	money	received	
in	 any	 earlier	 or	 later	 civil	 rights	 or	 tort	 claim	arising	 from	 their	wrongful	
conviction.	Id.	at	§	60-5004(f).	If	the	court	concludes	that	the	claimant	qualifies	
for	compensation,	a	certificate	of	innocence	is	issued.	Id.	§	60-5004(g).
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for	state	statutory	compensation	lose	their	cases.	Given	that	these	
are	 no-fault	 statutes	 which	 do	 not	 require	 proof	 of	 misconduct,	




“exoneree”	 does	 not	 mean	 that	 one	 automatically	 satisfies	 state	






to	 the	 latter	 ground,	 a	 demonstration	 of	 factual	 innocence	 is	 not	
required.74









74	 The	 Registry’s	 definition	 is,	 thus,	 similar	 to	 that	 of	West	 Virginia,	 which	
permits	 compensation	 if	 the	 claimant’s	 judgment	 of	 conviction	 has	 been	
reversed	or	vacated,	and	the	accusatory	instrument	dismissed,	or	if	a	new	trial	
is	ordered,	he	or	she	was	found	not	guilty	or	ultimately	not	retried.	W.	Va.	






statute	 appears	 to	 depart	 most	 liberally	 from	 the	 Registry’s	 definition	 by	
permitting	compensation	to	persons	whose	convictions	have	been	vacated	or	




75	 Colorado,	 District	 of	 Columbia,	 Iowa,	 Louisiana,	 Maine,	 Massachusetts,	
Michigan,	 Nebraska,	 New	 Jersey,	 New	 York,	 Oklahoma,	 Utah,	 Vermont,	
Washington,	Wisconsin.
76	 California	(by	case	law),	Hawaii,	Illinois,	Mississippi.
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states,	an	acquittal	after	retrial	is	alone	not	enough	to	show	that.
Almost	 half	 of	 those	 who	 lost	 state	 compensation	 claims	
had	sought	relief	in	just	two	states:	California	and	New	York.	The	
substantial	majority	of	 those	California	denials	 issued	at	 the	 time	
of	this	writing77	rested	in	whole	or	in	part	on	the	claimant’s	failure	
to	 show	 factual	 innocence.78	 Of	 the	 available	New	 York	 Court	 of	
Claims	opinions	denying	claims,	a	fair	number	also	faltered	on	the	
innocence	prong.79	A	significant	number	of	denials	 in	other	states	
also	 followed	 a	 determination	 that	 the	 petitioner	 failed	 to	 prove	
factual	 innocence;	such	was	the	case,	 for	example,	 in	every	denial	
in	 Louisiana	 and	 Wisconsin.	 In	 short,	 a	 substantial	 number	 of	
people	satisfy	the	Registry’s	exoneration	definition	but	are	denied	
compensation	because	 they	are	 found	not	 to	have	met	 the	 state’s	
statutory	requirement	of	factual	innocence.	
Some	 other	 state	 compensation	 denials	 can	 be	 attributed	
to	quirks	 in	 state	 law	or	 the	 interpretation	of	 them.	 In	Michigan,	
for	 example,	 the	 statute	 provides	 that	 wrongful	 conviction	













&	Alexander	Simpson,	Find the Cost of Freedom: The State of Wrongful Conviction 
Compensation Statutes Across the Country and the Strange Legal Odyssey of Timothy 
Atkins,	49	San	Diego	L.	Rev.	627,	644	(2012).
79	 Like	some	other	states,	both	California	and	New	York	deny	compensation	to	






‘Miscarriage of justice’: State fights wrongful conviction payments,	WOOD-TV	(May	
16,	 2018,	 6:13	 PM),	 https://www.woodtv.com/news/target-8/-miscarriage-
of-justice-state-fights-wrongful-conviction-payments/1183315375.
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or	during	or	after	imprisonment,	rather	than	before	or	during	trial.82 
The	claims	of	several	of	the	heirs	of	the	“Wilmington	10”	in	North	








rested	on	grounds	 that	 compensation	advocates	would	not	 regard	
as	worrisome.	For	 instance,	 there	are	cases	 that	appeared	 to	have	
been	dismissed	as	a	part	of	a	global	settlement	of	parallel	civil	rights	
claims.
B. Why Do Civil Rights Plaintiffs Lose?
The	vast	majority	of	cases	filed	outside	the	context	of	state	




compensation	 statutes.84	 These	 cases	 typically	 involve	 multiple	
legal	theories	against	multiple	defendants,	including	municipalities,	
prosecutors,	police	officers,	forensic	experts,	and	defense	attorneys.85 
82	 Mansaray	v.	State,	6	N.E.3d	35,	37	(Ohio	2014).	See	Editorial,	Do right, Ohio, 
by those wrongfully convicted,	Akron	Beacon	J.	(May	16,	2018),	https://www.
ohio.com/akron/editorial/editorials/beacon-journal-ohio-com-editorial-








and	 employees.	 Some,	 however,	 advance	 claims	 against	 the	 United	 States	
or	 federal	 employees	 because	 of	 their	 alleged	 involvement	 in	 the	wrongful	
conviction.	See	Bunch	v.	United	States,	880	F.3d	938	(7th	Cir.	2018)	(describing	
Federal	Tort	Claims	Act	 case	 against	United	States	 arising	 from	claim	 that	
federal	 forensic	 chemist	was	 alleged	 to	 have	 fabricated	 evidence);	 Engel	 v.	
Buchan,	 710	 F.3d	 698	 (7th	 Cir.	 2013)	 (concerning	 a	 Bivens	 claim	 against	
FBI	agent	alleged	to	have	fabricated	evidence	and	violated	Brady);	Limone	v.	
United	States,	579	F.3d	79	(1st	Cir.	2009)	(discussing	FTCA	claims	against	
the	 United	 States	 for	 suppressing	 evidence	 undermining	 key	 prosecution	
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Commonly,	 these	 claims	 are	narrowed	as	motions	 to	dismiss	 and	
motions	 for	summary	 judgment	result	 in	rulings	dismissing	some	
(or	 all)	 of	 the	 claims	 and	parties.	Doctrinally,	 these	 cases	 involve	
the	complicated	intersection	of	civil	claims	for	damages	arising	from	
unconstitutional	acts	or	omissions	during	a	criminal	prosecution.86 




that	 some	 claims	 and/or	parties	were	dismissed	 voluntarily	 or	 by	
court	order	prior	to	the	resolution	of	the	litigation.	In	short,	coding	




survey	 each	 of	 the	 civil	 rights	 theories	 raised	 in	 these	 cases,	 the	
many	defenses	to	them,	or	to	catalog	why	some	succeed	and	others	
fail.	But,	 it	 is	helpful	 to	 generally	understand	 the	 typical	 theories	








established	 by	 plea	 and	may,	 for	 example,	 have	 been	 the	 product	
of	a	coerced	confession	or	the	withholding	of	exculpatory	evidence.	
In	others,	a	finding	of	guilt	followed	a	trial	and	lawyers	may	trace	




To	 be	 sure,	 not	 every	 wrongful	 conviction	 is	 the	 result	
of	 unconstitutional	 misconduct.87	 In	 a	 number	 of	 sexual	 assault	
witness).
86	 Brandon	Garrett,	 Innocence, Harmless Error and Wrongful Conviction Law,	 2005	
Wis.	L.	Rev.	35,	38	(2005).
87 Innocence	 Project,	 Making	 Up	 for	 Lost	 Time:	 What	 the	
Wrongfully	 Convicted	 Endure	 and	 How	 to	 Provide	 Fair	
Compensation	 12	 (2009)	 (“In	 most	 cases,	 there	 is	 no	 intentional	












those	 exonerees	 who	 did	 not	 file	 a	 compensation	 claim	 did	 not	
do	 so	 because	 a	 competent	 lawyer,	 reviewing	 the	 record,	 found	














Exonerations in the United States Map,	Nat’l	Registry	of	Exonerations,	
http://www.law.umich.edu/special/exoneration/Pages/Exonerations-in-the-
United-States-Map.aspx	 (last	 updated	 Mar.	 22,	 2019).	 To	 see	 the	 number	




requires	 the	 waiver	 of	 all	 other	 claims	 against	 any	 prospective	 defendant	
arising	from	the	wrongful	conviction,	the	reason	for	non-filing	is	obvious.
90	 While	the	popular	impression	of	an	exoneration	features	an	innocent	person	
leaving	prison	for	good,	there	are,	 in	 fact,	a	substantial	number	of	cases	 in	
which	 an	 exoneree	 remains	 incarcerated	 as	 a	 result	 of	 an	 unchallenged	
conviction	 on	 other	 crimes	 or,	 sadly,	 is	 imprisoned	 as	 a	 result	 of	 post-
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Generally,	federal	Section	1983	civil	rights	claims	are	premised	
on	 the	 twin	notions	 that	certain	acts	or	omissions	of	government	
actors,	rising	to	the	 level	of	 the	violation	of	constitutional	norms,	
deprived	the	exonerated	plaintiff	of	a	 fair	criminal	trial,91	and	that	
this	 official	misconduct	was	 the	 cause	 of	 the	wrongful	 conviction	
and	 subsequent	 damages.92	 So	 understood,	 these	 types	 of	 claims	













First,	 wrongly	 convicted	 plaintiffs	 have	 claimed	 that	 the	




unresolved	 questions	 regarding	 the	 nature	 and	 definition	 of	 the	 required	
causal	 connection	between	 the	wrongful	 act	 or	 omission	 and	 the	wrongful	
conviction.	See	Teressa	Ravenell,	Cause and Conviction: The Role of Causation in 
§ 1983 Wrongful Conviction Claims,	 81	Temp.	 L.	Rev.	 689	 (2008).	 Professor	
Ravenell’s	 article	 describes	 and	 anticipates	 part	 of	 the	 causation	 question	
later	 decided	 in	Drumgold v. Callahan,	 707	 F.2d	 28,	 48–54	 (1st	 Cir.	 2013).	
There,	the	First	Circuit	overturned	a	jury	award	in	a	Section	1983	claim	based	


















Favorable	 evidence	 may	 be	 exculpatory,	 such	 as	 evidence	
suggesting	the	criminal	involvement	of	a	third	party,	or	impeachment	
evidence,	 such	 as	 evidence	 of	 the	 unreliability	 of	 a	 prosecution	
witness.99	 Evidence	 is	 material	 when	 there	 is	 “any	 reasonable	





As	 a	 matter	 of	 practice,	 Brady	 claims	 are	 often	 added	 to	
lawsuits	 challenging	 specific	 forms	 of	 police	misconduct,	 such	 as	
overly	 suggestive	witness	 identification	 techniques	or	 fabrications	
























869	F.3d	 at	473.	But see	 Saunders-El	 v.	Rohde,	778	F.3d	556,	562	 (7th	Cir.	
2015) (Brady	 does	 not	 require	 police	 to	 create	 exculpatory	 evidence	 by	
requiring	them	to	disclose	fabrication	of	evidence	to	the	prosecutor);	Ajamu	
v.	City	of	Cleveland,	2017	U.S.	Dist.	LEXIS	123362,	at	*12–13	(finding	Avery 
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of	 misconduct,	 known	 to	 the	 police,	 were	 not	 disclosed	 to	 the	
prosecutor.	 It	 is	 not	 possible	 to	 bring	 civil	 Brady	 claims	 against	
prosecutors	 because	 the	 Supreme	 Court,	 in	 a	 line	 of	 cases	 since	
Imbler v. Pachtman,	 has	 held	 that	 absolute	 immunity	 shields	 them	
against	claims	challenging	conduct	“within	the	scope	of	his	duties	in	
initiating	and	pursuing	a	criminal	prosecution.”103
Absolute	 immunity	 does	 not	 apply	 when	 the	 prosecutor	
is	 sued	 for	 investigative	 or	 administrative	 acts.104	 However,	 that	












v.	 Fitzsimmons,	 509	 U.S.	 259,	 277	 (1993)	 (holding	 prosecutor	 absolutely	
immune	from	claims	arising	from	statements	made	to	press);	Burns	v.	Reed,	
500	 U.S.	 478	 (1991)	 (holding	 prosecutor	 absolutely	 immune	 from	 claims	
arising	 from	 application	 for	 search	 warrant	 and	 presentation	 of	 evidence	
before	grand	jury).	See	Karen	McDonald	Henning,	The Failed Legacy of Absolute 
Immunity Under Imbler: Providing a Compromise Approach to Claims of Prosecutorial 
Misconduct,	 48	 Gonz.	 L.	 Rev.	 219	 (2012)	 (arguing	 for	 modification	 of	










105	 Van	 de	 Kamp	 v.	 Goldstein,	 555	 U.S.	 335	 (2009);	 see	 Martin	 A.	 Schwartz,	
The Supreme Court’s Unfortunate Narrowing of the Section 1983 Remedy for Brady 
Violations,	37	The	Champion	58,	59–61	(May	2013).	In	Connick v. Thompson,	
563	U.S.	51	(2001),	the	Supreme	Court	held	that	a	municipality	may	be	liable	
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causation	 are	 closely	 connected.	 Materiality	 requires	 a	 showing	






















Whether	a	plaintiff’s	Brady	 claim	can	 survive	a	motion	 for	
summary	 judgment	 depends	 largely	 on	 the	 facts.	 The	 standards	
articulated	above	suggest	reasons	why	a	plaintiff	may	fail	to	prevail	
on	 such	 claims.	 The	 court	 may	 conclude,	 for	 example,	 that	 the	
suppressed	 evidence	 was	 immaterial,111	 that	 it	 was	 cumulative	 of	








requires	 the	officer	 to	have	 failed	 to	disclose	Brady	material	 to	prosecutors	
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known	evidence,112	that	its	nature	did	not	permit	a	reasonable	jury	





The	doctrine	of	qualified	 immunity	was	 crafted	 to	 “balance[]	 two	
important	 interests-the	need	 to	hold	public	 officials	 accountable	
when	 they	 exercise	 power	 irresponsibly	 and	 the	 need	 to	 shield	
officials	 from	 harassment,	 distraction,	 and	 liability	 when	 they	
















115 See	 Strickler	 v.	 Greene,	 527	 U.S.	 263,	 at	 280–81	 (1999);	 Whitlock	 v.	
Brueggemann,	682	F.3d	567,	587–88	(7th	Cir.	2012);	Johnson	v.	Dossey,	515	
F.3d	778,	781	(7th	Cir.	2008);	Steidl	v.	Fermon,	494	F.3d	623,	627–32	(7th	
Cir.	 2007);	Porter	 v.	White,	 483	F.3d	1294,	1304	 (11th	Cir.	 2007);	Gibson	
v.	Superintendent	of	N.J.	Dep’t	of	Law	&	Pub.	Safety,	411	F.3d	427,	442–43	
(3d	Cir.	2005)	(“Several	courts	have	recognized	that	police	officers	and	other	






























Court	 has	 held	 that	 due	 process	 concerns	 may	 be	 implicated	
when	particular	 identification	procedures	 are	 both	 suggestive	 and	
unnecessary.123	Even	when	that	threshold	is	met,	however,	automatic	
exclusion	does	not	follow.	



















124 Biggers,	409	U.S.	at	201.	In	Good v. Curtis,	601	F.3d	393,	399	(5th	Cir.	2010),	
cert denied,	 562	 U.S.	 840	 (2010),	 however,	 the	 Fifth	 Circuit	 held	 that	 the	
“substantial	 likelihood	 of	 misidentification”	 prong	 is	 no	 bearing	 on	 the	
analysis	because	the	wrongly	convicted	are,	by	their	nature,	misidentified.
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“indicators	of	[a	witness’]	ability	to	make	an	accurate	identification”	
are	 “outweighed	 by	 the	 corrupting	 effect”	 of	 law	 enforcement	
suggestion,	 the	 identification	 should	 be	 suppressed.125	 Thus,	




for	 summary	 judgment	will	 depend	 on	 how	 the	 court	 frames	 the	
question	and	the	evidence	developed	through	discovery.128
Third,	 plaintiffs	 have	 alleged	 that	 their	 due	 process	 rights	
were	violated	when	police	coerced	their	confessions.	Of	the	2,308	
state	 wrongful	 conviction	 cases	 in	 the	 Registry	 of	 Exonerations	
recorded	as	of	 the	spring	of	2019,	292	 involved	 false	confessions.	
Exoneration	makes	clear	 that	 the	 confession	was	 false,	but	a	 civil	
rights	 plaintiff	 must	 show	 that	 the	 confession	 was	 a	 result	 of	
unconstitutional	 coercion.129	 The	 Supreme	 Court	 has	 held	 that	
principles	 of	 due	 process	 and	 the	 Fifth	 Amendment	 privilege130 
against	self-incrimination	require	a	confession	to	be	voluntary	before	
it	 may	 be	 admitted	 into	 evidence.131	 The	 Court’s	 focus	 has	 been	


















130	 Tinney	 v.	Richland	Cty.,	 678	F.	App’x.	 362,	 365	 (6th	Cir.	 2017)	 (affirming	
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This	 totality	 of	 the	 circumstances	 test	 is	 an	uncertain	 one	








of	 due	 process,	 prosecutors,135	 police	 or,	 less	 commonly,	 forensic	
scientists	 testifying	 for	 the	state,	 fabricated	evidence	which	 led	to	

















witnesses	or	 inducing	 them	to	 lie	 is	not	a	violation	of	 the	defendant’s	due	
process	rights	because	their	 testimony	may	be	true;	 the	violation,	 if	any,	 is	
one	 resting	on	Brady-the	 failure	 to	disclose	 the	 tactics	used	 to	obtain	 the	
testimony.	See	Avery	v.	City	of	Milwaukee,	847	F.3d	433,	439	(7th	Cir.	2017).
135	 In	Fields v. Wharrie,	740	F.3d	1107	(7th	Cir.	2014),	the	Seventh	Circuit	affirmed	
the	denial	 of	 absolute	 immunity	 to	 a	prosecutor	 alleged	 to	have	 fabricated	
evidence	as	an	investigator	prior	to	indictment.
136 Halsey,	750	F.3d	at	294	n.19	(“reasonably	likely”);	Mills	v.	Barnard,	869	F.3d	
473,	 484	 (6th	 Cir.	 2017)	 (“a	 reasonable	 likelihood	 that	 the	 false	 evidence	
could	have	affected	the	judgment	of	the	jury”)	(citation	omitted);	Avery,	847	






732 Gutman and Sun
the	fabrication	at	issue	in	these	cases.138
It	 is	 appropriate	 at	 this	 point	 to	make	 another	 simple	 but	























138 Mills,	869	F.3d	at	486–87.	The	Seventh	Circuit	has	held,	 for	example,	 that,	
since	1988,	it	has	been	well-established	in	that	Circuit	that	police	fabrication	
















733Vol. 11, No. 2 Northeastern University Law Review
civil	 rights	 plaintiffs	 frequently	 sue	 municipalities	 or	 other	 local	
governments.	Typically	called	“Monell”	claims	after	Monell v. New York 
City Dept. of Social Services,143	these	claims	are	not	subject	to	qualified	
or	 absolute	 immunity	 defenses.144	 However,	 local	 governments	
are	not	vicariously	liable	for	the	misconduct	of	their	employees.145 
Instead,	 the	municipality	 itself	must	 cause	 the	 deprivation	 of	 the	
plaintiff’s	constitutional	rights.146
To	show	that,	the	plaintiff	must	identify	an	action	or	custom	
rising	 to	 the	 level	 of	 official	municipal	 policy	 that	 caused	 or	was	
the	“moving	force”147	behind	their	injury.148	The	Supreme	Court	has	
held	 that	 an	 official	municipal	 policy	 “includes	 the	 decisions	 of	 a	
government’s	lawmakers,	the	acts	of	its	policymaking	officials,	and	
practices	 so	 persistent	 and	 widespread	 as	 to	 practically	 have	 the	
force	of	law.”149	Moreover,	the	plaintiff	“must	show	that	the	policy	
was	 implemented	 with	 ‘deliberate	 indifference’	 to	 the	 ‘known	





failing	 to	disclose	Brady	material,	 that	 the	office	had	 a	practice	of	
failing	to	train	employees	on	their	Brady	obligations	or	that	it	failed	







149	 Connick	 v.	 Thompson,	 563	 U.S.	 51,	 60–61.	 Sometimes,	 this	 requires	 a	









(C.D.	Cal.	 2013),	aff ’d	 780	F.3d	1237	 (9th	Cir.	 2015)	 (denying	motion	 for	
summary	 judgment	on	Monell	 claims	 that	 LAPD	had	 a	 policy	 of	 failing	 to	
respond	to	citizen	police	complaints	and	disciplining	police,	thereby	enabling	
officers	to	fabricate	evidence	against	the	plaintiff).
152 See, e.g.,	 Bryson	 v.	 City	 of	 Oklahoma	 City,	 627	 F.3d	 784	 (10th	 Cir.	 2010)	
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these	claims	are	often	very	difficult	to	win.	The	plaintiff	must	show	




Some	 Monell	 claims	 rest	 not	 on	 affirmative	 and	 unconsti-







of	 citizens.154	Deliberate	 indifference	 can	generally	 only	be	 shown	
when	 the	 government	 policymaker	 is	 aware	 or	 should	 be	 aware	
of	 a	pattern	of	 similar	 violations	 caused	by	 the	 failure	 to	 train	or	




III. What Is The Data and What Does It Tell Us?
Having	 explained	our	 research	methodology	 and	 the	bases	
upon	which	claimants	or	plaintiffs	may	not	win	wrongful	conviction	
compensation	 claims,	we	have	 a	 context	 for	 better	understanding	
(affirming	summary	judgment	for	municipality	on	claim	that	it	failed	to	train	
forensic	scientist);	Alexander	v.	City	of	South	Bend,	433	F.3d	550,	557	(7th	












155 Compare Thompson,	 563	U.S.	 at	 61,	 63	 (rejecting	 a	 single	Brady	 violation	 as	
establishing	 deliberate	 indifference)	 with City of Canton,	 489	 U.S.	 at	 391	
(hypothesizing	 a	 scenario	 in	 which	 deliberate	 indifference	 can	 be	 inferred	
after	a	single	incident).
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the	 data.	 Any	 exoneree,	 whether	 incarcerated	 or	 not,	 can	 file	 a	





for	 state	 statutory	 compensation.	 The	 third	 and	 fourth	 columns	
in	Tables	1	and	2	reflect	that,	of	the	1,802	incarcerated	exonerees,	
1,572	were	convicted	in	states	that	now	have	compensation	statutes	






surprising	 percentage	 of	 those	 on	 the	 Registry.	 Cf.	 Samuel	 R.	 Gross,	
Contributions: Errors in Misdemeanor Adjudications,	98	B.U.	L.	Rev. 999 (2018) 
(discussing	 exonerations	 of	 those	 convicted	 of	misdemeanors).	 Because	 of	
its	size	and	the	possibility	that	readers	might	be	less	concerned	about	them,	
compared	 to	 those	wrongly	 imprisoned,	we	 have	 tried	 in	 several	 tables	 to	
separate	this	subgroup	out	from	the	full	cohort	of	2000.
157	 The	percentages	have	remained	quite	constant	according	to	the	most	recent	
data	from	the	National	Registry.	Exonerations in the United States Map,	supra	note	
88.
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Race Count (%) Count (%) Count (%) Count (%)
Asian 16 0.80 13 0.72 11 0.70 2 0.87
Black 952 47.60 893 49.56 805 51.21 88 38.26
Caucasian 771 38.55 678 37.62 561 35.69 117 50.87
Hispanic 240 12.00 200 11.10 182 11.58 18 7.83
Native	
American
12 0.60 10 0.55 6 0.38 4 1.74
Other 9 0.45 8 0.44 7 0.45 1 0.43
Total 2000 100 1802 100 1572 100 230 100
Gender Count (%) Count (%) Count (%) Count (%)
Female 186 9.30 134 7.44 116 7.38 18 7.83
Male 1814 90.70 1668 92.56 1456 92.62 212 92.17
Total 2000 100 1802 100 1572 100 230 100
 
	 The	overwhelming	majority	of	exonerees	in	our	database	are	
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Tags Count (%) Count (%) Count (%) Count (%)
CIU 240 12 160 8.88 158 10.05 2 0.87
No	CIU 1760 88 1642 91.12 1414 89.95 228 99.13
GP 424 21.2 307 17.04 290 18.45 17 7.39
No	GP 1576 78.8 1495 82.96 1282 81.55 213 92.61
IOA 400 20 395 21.92 345 21.95 50 21.74
No	IOA 1600 80 1407 78.08 1227 78.05 180 78.26
DNA	Ex. 346 17.3 345 19.15 303 19.27 42 18.26
No	DNA	
Ex.
1654 82.7 1457 80.85 1269 80.73 188 81.74
DP 117 5.85 117 6.49 96 6.11 21 9.13




Count (%) Count (%) Count (%) Count (%)
FC 248 12.4 239 13.26 211 13.42 28 12.17
No	FC 1752 87.6 1563 86.74 1361 86.58 202 87.83
MWID 611 30.55 596 33.07 527 33.52 69 30
No	MWID 1389 69.45 1206 66.93 1045 66.48 161 70
F/MF 493 24.65 445 24.69 386 24.55 59 25.65
No	F/MF 1507 75.35 1357 75.31 1186 75.45 171 74.35
P/FA 1109 55.45 1040 57.71 898 57.12 142 61.74
No	P/FA 891 44.55 762 42.29 674 42.88 88 38.26
OM 931 46.55 872 48.39 773 49.17 99 43.04
No	OM 1069 53.45 930 51.61 799 50.83 131 56.96
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Worst 
Crime Count (%) Count (%) Count (%) Count (%)
Murder 799 39.95 795 44.12 674 42.88 121 52.61
Sexual	
Assault
301 15.05 291 16.15 255 16.22 36 15.65
Drugs 218 10.9 130 7.21 123 7.82 7 3.04
Child	Sexu-
al	Assault
240 12 228 12.65 201 12.79 27 11.74
Robbery 105 5.25 104 5.77 93 5.92 11 4.78
Other 337 16.85 254 14.1 226 14.38 28 12.17
Geo 
Factors Count (%) Count (%) Count (%) Count (%)
South 744 37.2 638 35.41 582 37.02 56 24.35
West 330 16.5 296 16.43 239 15.2 57 24.78
Northeast 413 20.65 386 21.42 322 20.48 64 27.83
Midwest 506 25.3 475 26.36 429 27.29 46 20
Red	State	
(2016) 1071 53.55 941 52.22 752 47.84 189 82.17
Blue	State	
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When	 considering	 the	 association	 between	 these	
characteristics	and	compensatory	outcomes,	it	is	important	to	bear	
in	mind	the	frequency	of	the	characteristics	in	the	database.	Tables	
1	 and	2	provide	 that	 background.	We	will	 soon	 see,	 for	 example,	












the	 least	 occurred	 in	 the	West	 (16.5%);	 they	 were	 fairly	 equally	
divided	between	blue	and	red	states.
With	some	exceptions,	 the	 frequency	of	 the	characteristics	
studied	among	the	exonerees	in	the	full	database	generally	mirror	
the	 frequency	of	 those	 features	 among	 those	exonerated	 in	 states	
without	compensation	statutes.	One	exception	is	for	those	sentenced	
to	death.	While	less	than	6%	(117)	of	all	exonerees	were	sentenced	
to	 death,	 9%	 of	 those	 wrongfully	 convicted	 in	 states	 without	
statutes	received	the	death	penalty.	Another	is	that	the	absence	of	
compensation	statues	in	certain	states	disproportionately	impacted	
persons	 convicted	 of	murder:	 about	 40%	 of	 the	 exonerees	 in	 the	
database	were	wrongly	convicted	of	murder,	but	over	half	of	those	





those	 statutes	 then	more	 severely	 impacts	 those	with	more	 time	
lost;	the	average	number	of	years	lost	in	state	murder	cases	in	fall	
2018	was	13.3	years	and	only	one	year	in	drug	cases.159
The	 percentages	 of	 exonerees	 from	 states	 without	
compensation	 statutes	 was	 balanced	 among	 geographic	 regions.	
The	 South,	Northeast,	 and	Midwest	 each	 have	 one	 state	without	
159 Exonerations in the United States Map,	supra	note	88.
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a	 compensation	 statute	 with	 substantial	 numbers	 of	 exonerees	






that	 states	 without	 statutes	 may,	 on	 balance,	 be	 more	 politically	
conservative	than	those	that	do.
When	looking	at	this	data	and	that	which	follows,	we	should	
be	mindful	 of	 one	 significant	 quirk	 in	 the	 database.	The	majority	
of	wrongful	convictions	in	drug	cases	arose	from	a	single	county-
Harris	County	(Houston),	Texas.	 In	2014,	 the	conviction	 integrity	
unit	(CIU)	in	Harris	County	started	uncovering	significant	numbers	
of	 guilty	 pleas	 in	 drug	 possession	 cases	 in	which	 the	 confiscated	
evidence	was	not,	 in	fact,	a	controlled	substance.160	There	are	145	
such	 cases	 in	 the	 database	 of	 2,000.	 This	 large	 cluster	 of	 drug	
cases	 from	 a	 single	 state	 has	 several	 common	 characteristics:	
incarcerations	 of	 one	 year	 or	 less	 (with	 two	 exceptions),	 CIU	
involvement,	guilty	pleas,	and	almost	no	state	compensation	filings	
(just	 one	 unsuccessful	 one).	 This	 cluster	 undoubtedly	 skews	 the	
picture.	That	said,	we	have	decided	not	to	exclude	them	from	the	




those	 drawing	 conclusions	 from	 this	 data	 should	 understand	 and	
appropriately	account	for	the	presence	of	these	cases.
As	 noted,	 the	 Registry	 records	 the	 number	 of	 years	 each	
exoneree	was	wrongly	imprisoned.	Table	3	below	lists	the	average	
number	of	years	lost	for	each	racial	group,	for	both	genders,	and	for	









161 Exonerations in the United States Map,	supra	note	88.
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experienced	the	longest	average	years	lost,	amounts	larger	than	the	
national	average.
Table 3 (Mean Years Lost by Race, Gender, and Region)
162,	163
Race Number Mean Standard Deviation P Value
Asian 16 6.63 7.37
<0.0001
Black 952 10.36 8.73
Caucasian 771 7.41 7.42




Other 9 6.62 6.24
Gender
Female 186 4.38 5.91
<0.0001
Male 1814 9.20 8.21
Geo Factor
South 744 8.34 8.78
0.0011
West 330 7.59 7.25
Northeast 413 9.61 7.74
Midwest 506 9.35 7.93
A. The State Statutory Compensation Data
We	turn	next	to	data	regarding	claims	made	(or	not	made)	
pursuant	 to	 state	wrongful	 conviction	 compensation	 statutes	 and	
the	 results	 of	 those	 claims.	What	 can	 the	 data	 tell	 us	 about	 the	
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compensation	and	any	trends	observed	in	filing?
In	my	 earlier	 work,	 I	 hypothesized	 about	 why	 exonerated	















164	 Gutman,	 supra	 note	 11,	 at	 395–97.	 An	 unfortunate	 reality	 of	 wrongful	
conviction	is	the	number	of	exonerees	who	commit	crimes	after	exoneration.	
A	 number	 of	 exonerees	 are	 also	 not	 released	 after	 exoneration	 because	
they	 continue	 to	 serve	 sentences	 for	 crimes	 actually	 committed.	We	 have	
not	 determined	 the	 numbers	 of	 these	 cases	 or	 whether	 the	 time	 between	
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pre-adoption	 exonerees	 to	 seek	 compensation	 or	 are	 silent	 on	
retroactivity,	but	have	been	implemented	as	though	it	exists.168	Even	
so,	it	stands	to	reason	that	a	long	period	of	time	between	exoneration	




167	 Robert	 J.	Norris,	Exoneree Compensation: Current Policies and Future Outlook,	 in 
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of	 knowledge	 of	 the	 new	 statute,	 or	 a	 desire	 not	 to	 revisit	 their	
wrongful	conviction	in	a	potentially	adversarial	claim.	Thus,	it	is	not	
surprising	that	the	trend	of	more	filings	is	generally	upward.	
Second,	 Figure	 2	 shows	 a	 strong	 positive	 relationship	





Figure 2 (State Claims Made by Years Lost)
Spreadsheet	 1	 below	 updates	 the	 table	 appended	 to	 my	
previous	 article.170	As	my	 research	 continued,	 I	 learned	 about	 the	
results	 of	 previously	 premature	 or	 pending	 claims,	 uncovered	
previously	 unknown	 claims	 and	 the	 results	 therefrom,	 concluded	
that	 certain	 previously	 premature	 claims	 should	 be	 recoded	 as	
169	 Gutman,	supra	note	11,	at	396–97.
170 See id.	at	439–40.







Otherwise,	 the	 state	 statutory	 compensation	 landscape	
is	 relatively	 unchanged.	 Only	 one	 state,	 Kansas,	 has	 enacted	 a	
new	 statute.171	 Claims	 have	 been	 filed	 and	 decided	 in	 Michigan,	
the	 last	state	 to	adopt	a	statute	prior	 to	Kansas.	Florida	amended	
its	 compensation	 statute	 to	 relieve,	 in	 part,	 a	 prohibition	 on	
compensation	 to	persons	previously	 convicted	of	 a	 felony.	Florida	
exonerees	are	now	eligible	if	they	have	one	prior	non-violent	felony,	




Yet,	 the	 data	 remains	 concerning.	 Of	 1,572	 incarcerated	
exonerees	wrongly	convicted	in	states	with	a	compensation	statute,	
only	828	have	filed	compensation	claims,	or	about	53%	of	exonerees	
in	 those	 states.	 [Columns	 I	 and	 J].	 That	 number	 will	 rise,	 but	













174 Compare Mass.	Ann.	Laws	ch.	258D,	 §	5	 (West	2019),	with Mass.	Ann.	
Laws	ch.	258D,	§	5	(West	2017)	(amended	2018).
175	 Thirty-one	 of	 those	 premature	 claims	 are	 in	 Texas	 and,	 of	 those,	 the	 vast	
majority	are	associated	with	exonerees	who	were	wrongly	convicted	of	drug	
possession	 in	Harris	County,	 served	 relatively	 little	 time	 in	prison	 and	 are	
unlikely	to	file	claims.
176	 The	remaining	5%	of	exonerees	are	coded	“premature.”


















those	 are	 states	 of	 conviction	 of	 only	 one-eighth	 of	 incarcerated	
exonerees.	
As	noted,	 a	 compelling	explanation	 for	 at	 least	 some	non-
filing	is	that	a	significant	number	of	exonerees	served	relatively	little	
time	in	prison.	Of	those	1,572	incarcerated,	177	served	one	year	or	









data,	 it	 is	 possible	 to	 add	 the	 number	 of	 years	 of	 incarceration	
experienced	by	those	who	received	a	state	compensation	award.	The	
177	 Professor	Encarnacion	argues	 that,	when	 the	state	 incarcerates	a	person,	 it	
employs	that	person’s	body	to	deter	others	from	committing	crimes.	As	he	





average	 hourly	 wage	 of	 such	 employees,	 multiplied	 by	 24	 hours/day,	 365	
days/year	comes	to	about	$180,000	per	year.	See id.	at	268.







But	 it	 does	 show,	 in	 general,	 that	 exonerees	 who	 were	 unjustly	





database,	 83	 were	 wrongly	 incarcerated	 for	 one	 year	 or	 less.	 As	
noted,	most	 of	 those	wrongful	 convictions	 arose	 from	 arrests	 for	







or	 existing	 state	 compensation	 statutes	 also	 depress	 filing	 rates	
in	 certain	 states,	 such	 as	 those	 requiring	 a	 gubernatorial	 pardon,	
those	 restricting	eligibility	only	 to	 those	exonerated	as	a	 result	of	




Another	 possible	 explanation	 for	 non-filing	 could	 be	 the	
modest	 compensation	offered	by	 some	 states.	My	previous	 article	
















that	 incorporate	 some	measure	of	 compensatory	flexibility	 are,	 in	
my	view,	more	just	that	those	with	restrictive	annual	caps,	overall	
caps,	or	both.	Using	that	compensatory	metric	alone,181	the	following	
grade	 sheet	 ranks	 the	 state	 statutes	 and	 notes	 the	 percentage	 of	
incarcerated	filers:	






















181	 I	 exclude	 consideration	of	 other	 compensatory	mechanisms,	 such	 as	 social	
and	medical	 services,	 a	waiver	 of	 income	 tax,	 award	of	 attorney’s	 fee,	 and	
refund	of	 costs	 and	penalties	 associated	with	 the	 criminal	 conviction.	Also	
excluded	was	Vermont,	with	only	one	exoneree.




















with	 a	maximum	 cap	 of	 $1,000,000	 and	 to	 include	 social	 services	 appears	
to	 lack	 support	 in	 the	Wisconsin	 state	 senate.	 See	 Laurel	White,	Wrongful 
Conviction Compensation Bill Likely Dead This Session,	 Wisconsin	 Public	
Radio	(Feb.	8,	2018,	4:00	PM),	https://www.wpr.org/wrongful-conviction-
compensation-bill-likely-dead-session	 (House	 sponsor	 declares	 bill	 dead	 in	
February	2018);	but see	Brooke	Hollingsworth,	Bill looks to change compensation 
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Figure 3 (State Compensation Filing by Generosity Grade)
Having	 now	 offered	 a	 somewhat	 impressionistic	 view	 of	
what	factors	might	affect	state	compensation	filing	rates,	co-author	
Lingxiao	Sun	 ran	a	 logistic	 regression	model184	 and	computed	 the	
184	 Regression	analysis	is	a	statistical	tool	to	determine	the	relationship	between	
variables.	 The	 factor	 or	 variable	 that	 we	 are	 studying	 or	 predicting	 is	 the	
dependent	 variable.	 Here,	 those	 would	 be	 the	 likelihood	 of	 seeking	 and	
receiving	state	and	civil	compensation.	What	factors	impact	that	likelihood?	
The	factors	which	we	hypothesize	might	impact	the	dependent	variable	are	
called	 independent	variables.	The	 independent	variables	 for	which	we	have	
data	 include	 whether,	 for	 example,	 the	 exoneree	 is	 male	 or	 female,	 of	 a	
particular	race	or	geographic	area,	and	so	on.	If	we	were	simply	looking	at	the	
relationship	between	two	variables,	like	gender	and	LSAT	score,	a	chi	square	
test	 between	 only	 two	 variables	would	 be	 appropriate.	 If	we	were	 looking	
at	the	effect	of	multiple	variables	 jointly	on	the	outcome,	and	the	response	
variable	is	a	continuous	variable	(like	amounts	of	money	or	years)	a	simple	
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marginal	 effects	 of	 each	 explanatory	 or	 prognostic	 variable-the	






the	 variables	while	 holding	 other	 independent	 variables	 constant.	
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Table 4 (Percentage of Exonerees with Each 











CIU 89/158=56.33% 0.3316 75/81=92.59% 0.004
No	CIU 739/1414=52.26% 534/674=79.23%
GP 106/290=36.55% <.0001 83/99=83.84% 0.3907
No	GP 722/1282=56.32% 526/656=80.18%
IOA 249/345=72.17% <.0001 212/229=92.58% <.0001
No	IOA 579/1227=47.19% 397/526=75.48%




DP 47/96=48.96% 0.452 34/45=75.56% 0.3711
No	D.P. 781/1476=52.91% 575/710=80.99%
FC 133/211=63.03% 0.0012 103/124=83.06% 0.4588
No	FC 695/1361=51.07% 506/631=80.19%
MWID 354/527=67.17% <.0001 282/329=85.71% 0.002
No	MWID 474/1045=45.36% 327/426=76.76%




characteristic.	The	p	 value	of	 a	 chi	 square	 test	 between	only	 two	variables	
(like	 gender	 and	 likelihood	 of	 filing)	 provides	 that	 showing.	 As	 explained	
below,	 we	 start	 with	 a	 hypothesis	 that	 there	 is	 no	 association	 between	
the	 characteristic	 and	 likelihood	of	filing.	The	p	 value	 is	 the	probability	 of	
observing	a	 random	association	 in	 the	data.	 In	general,	a	p	value	 less	 than	
0.05	 is	considered	unlikely	and	data	thus	provides	evidence	supporting	the	
alternative	hypothesis-that	the	factor	under	study	is	indeed	associated	with	


















P/FA. 460/898=51.22% 0.1848 335/423=79.20% 0.2496
No	P/FA 368/674=54.60% 274/332=82.53%
OM 405/773=52.39% 0.8278 302/378=79.89% 0.5926
No	OM 423/799=52.94% 307/377=81.43%
Male 786/1456=53.98% 0.0002 580/715=81.12% 0.1792
Female 42/116=36.21% 29/40=72.50%





















(2016) 329/752=43.75% <.0001 249/298=83.56% 0.1039
Blue	State	
(2016) 499/820=60.85% 360/457=78.77%
The	 simple	 percentages	 and	 associated	 p	 values	 support	









that	 can	 be	 explained	 by	 the	 generally	much	 lower	 sentences	 for	
such	crimes	and	thus	fewer	years	lost.
Other	 results	 were	 less	 expected.	 The	 percentage	 of	 filers	
whose	wrongful	conviction	was	at	least	partly	attributable	to	a	false	
confession	 or	 mistaken	 witness	 identification	 was	 much	 higher	
than	for	those	who	did	not	falsely	confess	or	did	not	have	mistaken	
witness	 ID	 issues	 in	 their	 criminal	 cases.	 African-Americans	 had	
much	 higher	 filing	 rates	 than	 whites.	 Filing	 rates	 in	 states	 with	
compensation	statutes	were	highest	in	the	Northeast,	twice	as	high	






of	 factual	 innocence.	Not	surprisingly,	 then,	DNA	exonerees	were	
much	more	likely	to	prevail	than	non-DNA	exonerees	(96%	prevailed	
compared	 to	 73%).	 This	may	 account	 for	 the	 high	 percentage	 of	
prevailing	in	sexual	assault	cases.	As	might	be	expected,	a	greater	
percentage	of	 those	assisted	 in	 their	 exoneration	by	an	 innocence	
organization	prevailed	than	those	who	were	not.	




Although	filing	rates	were	 lower	 in	 red	states,	exonerees	 in	 those	
states	 prevailed	 at	 a	 greater	 rate	 than	 those	 wrongly	 convicted	
claimants	in	blue	states.
The	percentages,	while	interesting,	have	an	obvious	limitation.	
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cannot	assume,	for	example,	that	gender	alone	is	responsible	for	the	
differences	between	males	and	females.	Other	factors	might	partially	












Table 5 (Logistic Regression Analyzing State Filing for 
Compensation)
Characteristic P Value Odds Ratio 95% Confidence Interval
CIU 0.0201 1.765 1.093 2.848
GP 0.0889 0.739 0.521 1.047
IOA 0.0059 1.559 1.137 2.139
DP 0.9283 1.023 0.619 1.691
DNA	Ex. <.0001 4.28 2.811 6.517
FC 0.4237 1.168 0.798 1.71
MWID 0.0746 1.347 0.971 1.87
F/MF 0.513 1.106 0.818 1.495
P/FA 0.7715 1.047 0.77 1.422
OM 0.0271 0.74 0.567 0.967
Sexual	Assault 0.3126 0.902 0.593 1.37
Drugs 0.0118 0.571 0.307 1.063
Child	Sexual	
Abuse
0.4103 1.23 0.833 1.815
Robbery 0.1254 1.499 0.878 2.557
Other	Crimes 0.0039 1.639 1.128 2.382
Asian 0.5411 1.31 0.341 5.031
Caucasian 0.3762 0.721 0.551 0.943
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Characteristic P Value Odds Ratio 95% Confidence Interval
Hispanic 0.9423 0.887 0.607 1.297
Native	
American
0.3026 1.989 0.345 3.486
Other 0.196 0.33 0.055 1.98
Female 0.8555 1.044 0.659 1.652
Midwest 0.0519 1.654 1.216 2.25
Northeast <.0001 2.89 1.876 4.451
West <.0001 0.678 0.437 1.052
Blue	State	(2016) 0.0024 1.664 1.197 2.313
Years	Lost <.0001 1.056 1.037 1.076
How	 do	 we	 read	 Tables	 5,	 6,	 8,	 and	 9?	 Let’s	 look	 at	 the	













association	 between	 the	 characteristic,	 like	 exoneration	 by	 DNA,	
the	variable	we	are	testing,	and	the	likelihood	of	an	exoneree	filing	
for	 state	 statutory	 compensation.	 The	 null	 hypothesis	 is	 that	 the	
characteristic	 and	variable	 tested	are	entirely	 independent	of	 each	
other.	 In	 Table	 4,	we	 saw	 a	 pretty	 large	 difference	 between	DNA	
and	 non-DNA	 exonerees	 and	 the	 percentage	 of	 filings	 for	 state	
compensation,	so	we	may	not	believe	our	null	hypothesis.	On	the	




hypothesis.	The	 test	 compares	 the	 observed	data	 against	 the	null	






than	one	 and	negative	when	 it	 is	 less	 than	one.	Not	 surprisingly,	
DNA	 exoneration	 reveals	 a	 very	 low	 p	 value,	 indicating	 a	 strong	





of	 an	 innocence	 organization,	 so-called	 professional	 exonerators,	
and	filing	for	state	compensation.	As	predicted,	there	is	a	negative	
correlation	between	filing	and	wrongful	conviction	for	drug	crimes	
compared	 to	murder.	 Compared	 to	 the	 South,	 there	 is	 a	 positive	












Table	 5	 shows	 no	 association	 between	 any	 of	 the	 “Contributing	
Factors”	and	the	likelihood	of	filing	for	state	compensation.	
What	 can	 we	 say	 about	 the	 strength	 of	 the	 statistically	
significant	 association	 between	 a	 characteristic	 and	 an	 examined	
variable?	That’s	where	the	odds	ratio	comes	in.	Returning	to	Table	




by	 the	probability	of	 failure	 (or,	here,	 the	probability	of	filing/not	filing	or	
receiving/not	 receiving).	 Assume	 non-DNA	 exonerees	 have	 a	 probability	
of	filing	of	 .5	and	a	probability	of	non-filing	of	 .5.	Assume	further	 that	 the	
probability	of	DNA	exonerees	filing	is	.8	and	the	non-filing	probability	is	0.2.	
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a	strong	association	between	DNA	exoneration	and	filing	for	state	
compensation,	compared	to	those	who	are	not	DNA	exonerees.189
The	 following	 table	 summarizes	 the	 results	 of	 a	 similar	
regression	 analysis	 for	 the	 receipt	 of	 state	 compensation.	 What	
characteristics	 are	 associated	 with	 higher	 likelihoods	 of	 receiving	
state	compensation?
Table 6 (Logistic Regression Analyzing State Receipt of 
Compensation)
Characteristic P Value Odds Ratio 95% Confidence Interval
CIU 0.0469 2.549 1.013 6.415
GP 0.0326 2.161 1.066 4.379
IOA 0.0013 2.791 1.494 5.214
DP 0.0989 0.484 0.204 1.146
DNA	Ex. <.0001 6.773 2.885 15.904
FC 0.1257 0.591 0.301 1.159
MWID 0.6859 1.125 0.636 1.991
F/MF 0.6109 0.866 0.499 1.505
P/FA 0.9521 1.017 0.581 1.781
OM 0.9503 0.985 0.603 1.607
Sexual	Assault 0.9909 0.639 0.292 1.399
Drugs 0.2464 0.377 0.124 1.153
Child	Sexual	
Abuse
0.7638 0.693 0.342 1.407
Robbery 0.7144 0.722 0.305 1.705
In	 that	 case,	 the	 odds	 ratio	 is	 4:	 .8/.2	÷	 .5/.5.	 The	most	 accurate	way	 of	
describing	the	result	is	that	DNA	exonerees	are	much	more	likely	to	file	than	
non-DNA	exonerees,	while	accounting	for	the	effect	of	all	other	characteristics	
in	 the	model.	 It	 is	 less	accurate	 to	 say	 that	DNA	exonerees	are	 four	 times	
more	likely	to	file	than	non-DNA	exonerees.
189	 Notice,	 too,	 that	 the	 tables	 include	 a	 95%	 confidence	 interval.	 A	 95%	
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Characteristic P Value Odds Ratio 95% Confidence Interval
Other	Crimes 0.5555 0.551 0.293 1.036
Asian 0.9655 1.012 0.096 1.928
Caucasian 0.9503 0.504 0.318 0.798
Hispanic 0.9688 1.174 0.592 2.326
Native	
American
0.9585 0.733 0.062 1.404
Other 0.9617 >999.999 <0.001 >999.999
Female 0.8654 1.074 0.469 2.462
Midwest 0.6041 0.936 0.497 1.763
Northeast 0.3429 0.451 0.203 1.005
West 0.0003 0.22 0.091 0.534
Blue	State	(2016) 0.269 1.469 0.743 2.903














Having	 examined	 the	 statistical	 relationships	 between	
various	characteristics	and	 the	 likelihood	of	seeking	and	receiving	
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filers),	Column	L	(the	percentage	of	filed	claims	awarded),	Column	
O	 (the	 percentage	 of	 incarcerated	 exonerees	 compensated),	 and	




offer	 another	 way	 to	 evaluate	 fairness:	 to	 look	 not	 only	 at	 the	
percentages	of	exonerees	filing	and	receiving	awards	(as	I	had	in	my	
prior	article),	but	also	 the	percentages	of	years	 lost	 compensated.	




How	would	we	 feel,	 though,	 about	 State	 A	 if	 each	 of	 the	






incarcerated	 far	 longer.	 Indeed,	 we	might	 feel	much	 better	 about	
State	A	if	only	the	two	long-serving	exonerees	sought	compensation	
and	 received	 it,	 and	 the	 eight	 serving	only	 one	 year	 did	not	 even	
apply.
In	 this	 sense,	 states	with	 compensation	 statutes,	 however	
they	are	graded	on	my	generosity	chart,	should	strive	to	have	what	
I	will	call	“breadth	of	coverage”:	(1)	high	percentages	of	exonerees	
who	file	 for	 state	 compensation,	 (2)	high	percentages	of	 awarded	





makes	 awards	 to	 long-serving	 exonerees.	To	evaluate	 comparative	
“breadth	 of	 coverage,”	 I	 analyzed	 the	 corresponding	 Columns	 J,	












short	 terms	 of	wrongful	 imprisonment	 (such	 as	 Texas),	 relatively	
high	numbers	of	premature	claims	(such	as	Texas	and	Wisconsin),	
and	 relatively	high	numbers	of	pending	 claims	 (such	as	Michigan	
and	New	York)	are	disadvantaged.	A	more	definitive	analysis	would	
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with	 confidence	 that	 creating	 this	grading	 curve	was	not	difficult.	
This	 is	not	 a	narrow	bell	 curve;	 the	 spread	among	states	 is	wide,	
substantial,	and	troubling.	Of	course,	in	seventeen	states,	there	is	no	
statute	at	all,	but	for	the	rest,	the	reality	is	that	the	chances	of	seeking	
and	 receiving	 state	 statutory	 compensation	 turn	 substantially	 on	
fortuity-one’s	state	of	wrongful	conviction.	
As	 discussed,	 some	 of	 it	 can	 be	 explained	 by	 unnecessary	
disqualifying	statutory	provisions,	interpretations	of	those	provisions	
that	 disadvantage	 claimants	 and	 extreme	 ungenerosity.	 Some	 of	




co-defendant	 cases	 (like	 Nebraska)	 may	 post	 better	 percentage	
numbers	due	to	their	smaller	size.	
Whether	 the	 state	 statute	 requires	 the	 claimant	 to	 file	 in	
a	 trial	 court,	 a	 court	 of	 claims,	 directly	with	 the	 legislature	or	 an	
administrative	entity	seems	not	to	have	any	explanatory	power.	Nor	
763Vol. 11, No. 2 Northeastern University Law Review
does	 the	 date	 of	 the	 enactment	 of	 the	 statute	 offer	 a	 compelling	
explanation	for	the	breadth	of	coverage	outcome.	Ultimately,	some	
of	the	variations	may	be	due	to	intangible	custom	and	local	culture.	




The	 data	 show	 another	 concerning	 aspect	 of	 inter-state	












greater	 in	 one	 state	 than	 another.	 Fair-minded	 people	 can	 debate	
whether	breadth	of	coverage	or	generosity,	or	some	combination	of	
the	two,	better	reflect	shared	principles	of	fairness	in	an	environment	
of	 finite	 resources.	 Yet	 even	 if	 that	 debate	 is	 resolved	 differently	
in	 different	 states,	 it	 is	 essential	 to	 dramatically	 narrow	 the	wide	
variations	in	average	annual	compensation	reflected	in	Column	Q.
Of	course,	that	is	easy	to	say	and	impossible	to	do,	at	least	




legislative	 proposals	 are	 fair	 and	 just,	 states	 should	 consider	






https://www.scstatehouse.gov/sess122_2017-2018/bills/4838.htm.	 See also 
Chelsea	Evans,	Constitutional Law: A Dime for Your Time: A Case for Compensating 
the Wrongfully Convicted in South Carolina,	 68	 S.C.	 L.	 Rev.	 539,	 566	 (2017)	
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B. Federal Civil Rights and Tort Litigation
As	explained,	eight	states,	most	notably	Texas,	bar	exonerees	











Our	 study	 of	 state	 statutory	 compensation	 required	 us	 to	
look	 at	 a	 subset	 of	 our	 2,000-person	 database-those	 wrongfully	
convicted	in	states	with	compensation	statutes-and	added	a	layer	
of	complexity	because	these	statutes	were	adopted	over	time.	Civil	
rights	 and	 torts	 litigation	 involves	 no	 similar	 wrinkles-they	 can	





review	 the	 nationwide	 numbers,	 which	 are	 also	 broken	 down	 by	
state	in	Spreadsheet	2.













196	 Of	 the	 1,802	 incarcerated	 exonerees,	 approximately	 138	were	 barred	 from	
filing	such	lawsuits	because	they	had	accepted	state	compensation.	Excluding	
this	group,	the	effective	filing	rate	was,	perhaps	surprisingly,	almost	50%.









In	 contrast,	 excluding	 the	 small	 states	 and	 states	 that	 bar	
civil	compensation	suits	following	receipt	of	state	statutory	awards,	
the	 proportion	 of	 exonerated	 filers	 for	 civil	 compensation	 was	










As	 with	 state	 statutory	 compensation,	 we	 tested	 whether	
there	 was	 a	 relationship	 between	 the	 likelihood	 of	 filing	 civil	
compensation	and	the	year	of	exoneration	and	amount	of	time	lost.	
We	found,	as	shown	in	Figure	4,	that	there	is	no	growth	in	seeking	
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Figure 4 (Civil Compensation Claims by Year of Extension)
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Figure 5 (Civil Compensation Claims by Years Lost)
Table	 7	 sets	 forth	 the	 percentages	 of	 civil	 compensation	
filings	and	recoveries	by	each	characteristic	examined.198 
Table 7 (Percentage of Exonerees with Each 












CIU 66/240=27.50% <.0001 31/42=73.81% 0.3204
No	CIU 779/1760=44.26% 434/654=66.36%
GP 112/424=26.42% <.0001 73/93=78.49% 0.0101
No	GP 733/1576=46.51% 392/603=65.01%
IOA 253/400=63.25% <.0001 137/180=76.11% 0.0021
198	 The	 totals	 of	 the	 denominators	 in	 the	 “civil	 case	 compensation	 received”	
column	within	 each	 characteristic	 do	not	 add	up	 to	 the	numerators	 in	 the	
“civil	compensation	case	filed”	column	because	the	former	excludes	pending	
cases.
















DP 66/117=56.41% 0.0014 34/56=60.71% 0.3124
No	DP 779/1883=41.37% 431/640=67.34%
FC 164/248=66.13% <.0001 103/130=79.23% 0.0009
No	FC 681/1752=38.87% 362/566=63.96%
MWID 276/611=45.17% 0.0793 147/230=63.91% 0.2541
No	MWID 569/1389=40.96% 318/466=68.24%
F/MF 207/493=41.99% 0.892 117/178=65.73% 0.7228
No	F/MF 638/1507=42.34% 348/518=67.18%
P/FA 585/1109=52.75% <.0001 335/480=69.79% 0.0128
No	P/FA 260/891=29.18% 130/216=60.19%
OM 574/931=61.65% <.0001 326/462=70.56% 0.0031
No	OM 271/1069=25.35% 139/234=59.40%
Male 786/1814=43.33% 0.0023 436/646=67.49% 0.1697
Female 59/186=31.72% 29/50=58.00%
















South 182/744=24.46% <.0001 83/152=54.61% <.0001















(2016) 332/1071=31.00% <.0001 151/270=55.93% <.0001
Blue	State	
(2016) 509/922=55.21% 312/422=73.93%
Let’s	 look	 first	 at	 the	 rates	 of	 filing	 and	 the	 associated	 p	





noted,	however,	 a	 large	number	of	 these	 cases	 are	 the	drug	 cases	
from	Harris	County,	Texas.	So	far,	only	one	of	those	exonerees	has	
filed	a	 civil	 rights	 claim	(unsuccessfully),	presumably	because	 the	
lengths	of	 their	 incarcerations	were	 very	 short.	That	undoubtedly	
led	to	the	rather	low	rate	of	CIU	filers.
Those	 who	 falsely	 confessed,	 were	 sentenced	 to	 death,	 or	
who	were	wrongly	convicted	based	at	 least	 in	part	on	perjured	or	








Not	 surprisingly,	 those	 whose	 exonerations	 were	 aided	











Again,	 the	 usual	 caution	 is	 in	 order.	 Simple	 percentage	
comparisons	 do	 not	 mean	 that	 the	 differences	 can	 be	 attributed	
only	 to	 that	characteristic.	Other	characteristics	examined	(or	not	
examined)	 may	 explain	 some	 of	 those	 differences.	 Thus,	 as	 we	
did	 with	 state	 statutory	 compensation,	 a	 logistic	 regression	 was	




Table 8 (Logistic Regression Analyzing Civil 
Compensation Filing)
Characteristic P Value Odds Ratio 95% Confidence Interval
CIU 0.3487 0.803 0.508 1.271
GP 0.7465 0.946 0.678 1.321
IOA 0.0011 1.641 1.218 2.211
DP 0.6866 1.105 0.68 1.795
DNA	Ex. <.0001 2.102 1.446 3.055
FC 0.0105 1.601 1.116 2.296
MWID 0.066 1.347 0.981 1.85
F/MF 0.0131 1.419 1.076 1.872
P/FA <.0001 1.791 1.349 2.377
OM <.0001 3.153 2.477 4.013
Sexual	Assault 0.0834 0.517 0.354 0.755
Drugs 0.7222 0.739 0.424 1.289
Child	Sexual	
Abuse
0.0496 0.504 0.348 0.729
Robbery 0.7103 0.63 0.373 1.064
Other	Crimes 0.1452 0.827 0.59 1.16
Asian 0.704 0.784 0.22 2.793
Caucasian 0.3474 0.803 0.622 1.035
Hispanic 0.1342 0.956 0.668 1.368
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Characteristic P Value Odds Ratio 95% Confidence Interval
Native	
American
0.54 0.428 0.105 1.747
Other 0.3093 0.242 0.027 2.16
Female 0.801 0.95 0.635 1.419
Midwest <.0001 3.478 2.569 4.709
Northeast 0.0373 2.792 1.948 4.002
West 0.2365 2.567 1.749 3.767
Blue	State	(2016) 0.0001 1.726 1.31 2.276

















a	 false	confession,	perjury	or	 false	allegations,	 false	or	misleading	
forensic	 evidence,	 and	 official	misconduct	were	 factors	 associated	
with	an	increased	likelihood	of	filing.	The	strongest	association	was	
to	 be	 expected-those	 exonerees	 who	 were	 wrongly	 convicted	 at	
least	 in	 part	 as	 a	 result	 of	 official	misconduct.	 The	 odds	 of	 filing	
were	over	three	times	greater	with	official	misconduct	than	without.	










2. Results of Filing
Let’s	turn	next	to	the	results	of	civil	compensation	litigation.	
Much	of	the	literature	repeats	the	narrative	that	litigating	federal	civil	
compensation	 or	 state	 tort	 cases	 is	 difficult,	 time-consuming	 and	
expensive.	While	true,	difficult	is	not	synonymous	with	unsuccessful.	










of	 prevailing	 and	 recovery	 of	 high	 awards	 is,	 again,	 arguably	 an	
indication	that	skilled	attorneys	quite	accurately	screen	cases	with	
significant	monetary	 value.	Of	 the	 cases	 filed,	 217,	 or	 27%,	were	
dismissed	or	resulted	in	no	recovery	for	the	plaintiff.	[Column	M].	




$1.7	billion	 at	 the	 time	of	 this	writing.	 [Column	N].199	 This	 sum	
should	be	considered	in	proper	context.	It	reflects	a	nationwide	total	
spanning	nearly	thirty	years.
In	 that	 connection,	 geographic	 variation	 is	 enormously	
significant.	 Over	 53%	 of	 all	 civil	 compensation	 was	 awarded	 to	
formerly	 incarcerated	 exonerees	 in	 just	 two	 states-Illinois	 and	
New	 York-which	 together	 accounted	 for	 only	 22%	 of	 the	 1,802	
199	 I	 was	 unable	 to	 find	 settlement	 figures	 in	 22	 cases.	 [Column	O].	 I	 coded	
those	cases	as	ones	in	which	the	plaintiffs	prevailed,	but	could	not	record	the	
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exonerees	 in	 the	database.	Although	a	number	of	exonerations	 in	
those	 states	 resulted	 from	 the	 discovery	 of	 patterns	 of	 repeated	
misconduct	by	a	small	number	of	police	officers,200	it	is	unlikely	that	
this	 alone	 accounts	 for	 this	 finding.	 The	 nature	 of	 the	 jury	 pools	
(or	perceived	 jury	pools)	 in	metropolitan	Chicago	 and	New	York,	
negotiations	that	account	for	the	history	of	prior	settlements,	and	
the	 substantial	 experience	 and	 expertise	 of	 specialized	 law	 firms	
practicing	 in	 those	 areas	 are	 undoubtedly	 contributing	 factors	 to	
explain	the	compensatory	dominance	of	these	two	states.	
The	 national	 average	 recovery	 per	 year	 of	 incarceration	 is	
almost	$305,000.	[Column	R].	The	volume	of	awards	in	Illinois	and	
New	York,	which	both	compensate	at	higher	than	the	national	average	
($426,741	 and	 $341,200,	 respectively)	 raise	 the	 national	 average.	
There	are	some	states	with	yet	higher	averages-Colorado,	Kansas,	







The	 average	 annual	 figure	 offers	 an	 important	 point	 of	
comparison	 to	 state	 compensation	 statutes.	 Every	 statute	 which	
imposes	a	cap	or	 limit	on	annual	or	 total	 recovery	 is	set	at	a	 rate	
substantially	 less	 than	$305,000.	Many	hover	around	the	$50,000	
per	year	standard	set	by	amendments	to	the	federal	compensation	
statute.201	 To	 the	 extent	 that	 $305,000	 per	 year	 of	 wrongful	
200	 A	 number	 of	 Chicago-area	 wrongful	 convictions	 are	 attributed	 to	 three	
officers	(Jon	Burge,	Reynaldo	Guevara,	and	Ronald	Watts).	Don	Babwin,	New 
wrongful convictions could pressure Chicago’s finances,	 StarTribune	 (June	 3,	
2018,	 11:40	 AM),	 http://www.startribune.com/new-wrongful-convictions-
could-pressure-chicago-s-finances/484420981/.	 Over	 a	 dozen	 Brooklyn	
wrongful	 convictions	 are	 tied	 to	 Louis	 Scarcella.	See	 Chelsia	Rose	Marcius	
and	James	Fanell,	Dirty Detective Louis Scarcella insists, “I’ve done nothing wrong,” 





(a)	 (West	 2019)	 ($50,000	 per	 year	 of	 incarceration);	 Wash.	 Rev.	 Code	
Ann.	§	4.100.060(5)(a)	(West	2019)	($50,000	per	year;	$100,000	per	year	if	
sentenced	to	death);	N.J.	Stat.	Ann.	§	52:4C-5	(West	2019)	(two	times	prior	
income	or	$50,000	per	year,	whichever	is	higher);	Cal.	Penal	Code § 4904 








compensation	 statute.	 Both	 are	 substantially	more	 generous	 than	
the	 national	 average.	 Texas’	 administrative	 claim	 process	 is	 also	





entirely	defensible	choice,	even	 if	 it	means	 foregoing	a	potentially	







state	 claims,	 even	 in	 states	which	 require	 the	 repayment	 of	 state	




Finally,	 civil	 rights	 or	 torts	 recoveries	 were	 awarded	 to	
exonerees	whose	number	of	years	lost	was	32.1%	of	the	total	time	
lost	 by	 all	 exonerees	 in	 the	 database.	 [Columns	P	 and	Q].	Recall	
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Looking	 at	 the	 second	 column	 of	 Table	 7	 gives	 a	 simple	
snapshot	regarding	characteristics	that	appear	to	be	associated	with	




Unsurprisingly,	 the	 percentage	 of	 prevailing	 claimants	
who	were	wrongly	 convicted	at	 least	 in	part	 as	 a	 result	of	official	
misconduct	was	 higher	 than	 those	without	 official	misconduct	 in	
their	 criminal	 cases.	 What	 is	 surprising,	 however,	 is	 that	 nearly	
60%	 of	 civil	 compensation	 cases	 tagged	 by	 the	 Registry	 as	 those	
not	involving	official	misconduct	nevertheless	resulted	in	an	award	
for	 the	plaintiff.	Since	 the	vast	majority	of	 those	awards	were	 the	
result	of	a	settlement	rather	than	verdict	and	since,	generally,	civil	
compensation	 cases	 require	proof	 of	 official	misconduct,	 the	high	




There	 was	 some	 greater	 likelihood	 of	 success	 of	 plaintiffs	
who	 were	 earlier	 aided	 by	 innocence	 organizations	 and	 those	
who	were	not.	DNA	exonerees	had,	 as	 expected,	 a	 higher	 rate	 of	
prevailing	 than	non-DNA	exonerees,	 but	 the	difference	was	quite	
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Table 9 (Logistic Regression Analyzing Receipt of Civil 
Compensation)
Characteristic P Value Odds Ratio 95% Confidence Interval
CIU 0.7043 0.854 0.379 1.926
GP 0.0125 2.135 1.177 3.87
IOA 0.0077 1.883 1.182 2.999
DP 0.3269 0.714 0.365 1.399
DNA	Ex. 0.0002 3 1.691 5.325
FC 0.3842 1.269 0.742 2.173
MWID 0.3701 0.799 0.489 1.305
F/MF 0.9175 0.977 0.631 1.513
P/FA 0.2234 1.34 0.837 2.146
OM 0.005 1.81 1.196 2.74
Sexual	Assault 0.7347 0.713 0.375 1.359
Drugs 0.8116 0.871 0.308 2.461
Child	Sexual	
Abuse
0.567 0.672 0.356 1.271
Robbery 0.6361 0.652 0.252 1.687
Other	Crimes 0.7009 0.861 0.484 1.532
Asian 0.9479 1.986 0.205 3.767
Caucasian 0.9361 1.065 0.696 1.631
Hispanic 0.9318 0.847 0.473 1.514
Native	
American
0.9713 >999.999 <0.001 >999.999
Other 0.9596 >999.999 <0.001 >999.999
Female 0.3223 0.71 0.361 1.399
Midwest 0.8299 1.389 0.844 2.285
Northeast 0.0001 2.64 1.425 4.889
West 0.0386 0.891 0.456 1.742
Blue	State	(2016) 0.0015 2.141 1.338 3.425
























3. Average Annual Civil Compensation
Finally,	 we	 tried	 to	 determine	 whether	 there	 was	 any	
correlation	 between	 the	 characteristics	 we	 examined	 and	 the	
amounts	prevailing	 civil	 compensation	plaintiffs	 received	per	 year	
of	 incarceration.	 One	 important	 caveat	 is	 in	 order.	 This	 recovery	




contracted	 in	 prison,	 continued	 psychological	 harm,	 reduced	 life	
expectancy,	 and	ongoing	 lost	wages.202	Unless	 it	 is	 specifically	 set	
forth	in	a	court	judgment,	as	it	was	Odom v. District of Columbia203	and	
Tribble v. District of Columbia,204	it	is	impossible	to	determine	whether	
an	award	by	verdict	or	settlement	accounts	for	post-release	harms.	
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Figure 6 (Amount of Civil Award Per Year Lost by Group of 
Year Lost (Two-Year Bands))
Second,	 we	 turned	 our	 attention	 to	 the	 average	 annual	
205	 There	is	one	large	exception	in	the	32–34	range	involving	a	particularly	large	
recovery	for	a	single	individual.
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compensation	 awards	 obtained	 by	 exonerees	 with	 each	 of	 the	
characteristics	we	studied.	The	objective	was	to	determine	whether	
there	was	 a	 correlation	between	particular	 characteristics	 and	 the	
amount	 of	 recovery.	 Table	 10	 lists	 the	 average	 annual	 amounts	
received	 in	civil	compensation	 litigation	by	prevailing	plaintiffs	by	
characteristic.





All	Exonerees $1,717,529,707 5612 $306,046
Females $49,325,133 187.8 $262,647
Males $1,668,204,574 5424.2 $307,549
Caucasians $519,591,416 1616.3 $321,470
Blacks $976,647,133 3397.5 $287,461
Hispanics $215,361,264 544.9 $395,231
Other	 $5,929,894 53.3 $163,873
CIU $195,245,000 537 $363,585
No	CIU $1,522,284,707 5075 $299,958
GP $218,995,460 651.8 $335,986
No	GP $1,498,534,248 4960.2 $302,112
IOA $714,339,000 2119.3 $337,064
No	IOA $1,003,190,707 3492.7 $287,225
DNA	Ex. $686,194,113 1973.3 $347,739
No	DNA	Ex. $1,031,335,594 3638.7 $283,435
DP $178,244,083 519.9 $342,843
No	DP $1,539,285,624 5092.1 $302,289
FC $486,765,083 1377 $353,497
No	FC $1,230,764,624 4235 $290,617
MWID $508,637,173 1846 $275,535
No	MWID $1,208,892,535 3766 $321,002
F/MF $461,627,045 1636.7 $282,047
No	F/MF $1,255,902,662 3975.3 $315,927
P/FA $1,360,799,467 4114.6 $330,725




No	P/FA $356,730,241 1497.4 $238,233
OM $1,251,265,923 4028.6 $310,596
No	OM $466,263,785 1583.4 $294,470
Murder $1,309,410,126 3935.1 $332,751
Sexual	Assault $235,749,280 890.8 $264,649




Robbery $16,737,000 76.3 $219,358
Other	Crimes $80,669,800 289 $279,134
Midwest $658,976,031 1737.8 $379,201
Northeast $647,797,045 1962.1 $330,155
South $218,971,265 1087 $201,446
West $191,785,367 816 $235,031
Blue	State	
(2016) $1,313,828,649 3770.6 $348,440
Red	State	




average	 lost	years	 for	men	than	women.	 Interestingly,	 the	average	
annual	awards	 for	whites	were	$34,000	more	than	 for	blacks,	but	
the	 average	 annual	 award	 for	Hispanics	was	nearly	$74,000	more	
than	for	whites.
Although,	 in	theory,	the	crime	for	which	the	exoneree	was	
wrongly	 convicted	 should	 have	 no	 bearing	 on	 the	 annual	 civil	













received	 significantly	 more	 annually	 than	 those	 without	 those	
characteristics.	There	were	also	significant	variations	geographically.	
Average	annual	awards	were	highest	in	the	Midwest	and	Northeast	
and	 dramatically	 lower	 in	 the	 South	 and	 West.	 Thus,	 it	 is	 not	
surprising	that	the	average	annual	civil	compensation	award	in	blue	
states	was	more	than	50%	higher	than	in	red	states.








Table 11 (Linear Model207 Result of Average Annual Amount 
of Civil Compensation)208











of	 civil	 compensation	 and	 all	 the	 characteristics.	 Because	 the	 response	




the	 difference	 in	 the	 predicted	 value	 of	 outcome	 (average	 annual	 amount	
of	 civil	 compensation	here)	 for	 each	one	unit	 change	 in	 the	 corresponding	
characteristic	while	all	other	characteristics	in	the	model	remain	constant.
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In	 Table	 10,	 fairly	wide	 differences	 in	 annual	 average	 civil	
compensation	awards	are	observed	within	the	studied	characteristics.	
The	 final	 question	 addressed	 was	 whether	 the	 characteristic	 can	
explain	 the	 difference-that,	 for	 example,	 the	 average	 annual	
compensation	award	for	blacks	is	lower	than	whites	because	of	that	
racial	 difference,	 or	whether	 that	 difference	 is	 explained	 by	 other	
characteristics.	
As	 it	 turns	 out,	 relatively	 few	 variables	 we	 tracked	 are	
statistically	 associated	 with	 average	 annual	 civil	 compensatory	
outcomes.	 The	 wrongful	 conviction	 of	 drug,	 child	 sexual	 abuse	
and	 “other”	 crimes	 is	 associated	with	 substantially	 lower	 awards.	
Interestingly,	 those	 wrongly	 convicted	 and	 prevailing	 in	 civil	
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As	 interesting	 is	 the	 lack	 of	 correlation	 between	 all	 other	
factors	 and	 civil	 compensatory	 outcome.	 There	 is	 no	 correlation	
between	being	white	or	black	and	compensatory	outcome.	There	is	




4. The Overall Landscape and Conclusions
In	the	end,	we	should	view	the	compensatory	landscape	from	





from	 this	 analysis.	 First,	 compensation	 and	 non-compensatory	
social	services	should	be	provided	quickly	after	exoneration.	Second,	
the	 amount	 of	 compensation	 should	 be	 large	 enough	 to	 permit	
the	 exoneree	 to	 be	 sufficiently	 compensated	 and	 to	 incentivize	
improvements	 in	 policy	 and	 procedure	 to	 reduce	 the	 incidence	
of	 future	wrongful	 convictions	without	 being	 so	 large	 as	 to	 deter	
states	and	municipalities	 from	cooperating	 in	the	effort	to	surface	
wrongful	 convictions	 and	 from	 settling	meritorious	 cases	 seeking	
compensation.
The	 remaining	 principles	 have	 been	 a	 focus	 of	 our	 study.	
There	should	be	a	breadth	of	coverage-a	compensatory	framework	













of	 1,802	 or	 42.3%	 received	 some	 compensation.	 [Columns	V,	W,	
X].	This	covered	just	under	60%	of	the	lost	time,	indicating,	as	we	
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benchmark.	At	 that	point,	 the	years	 lost	 to	both	state	and	 federal	
exonerees	crossed	20,000,	the	equivalent	of	the	full	lifetimes	of	250	






The	 percentages	 by	 state	 of	 1)	 exonerees	 seeking	
compensation,	2)	exonerees	receiving	some	form	of	compensation,	
and	 3)	 years	 lost	 for	 which	 some	 compensation	 was	 paid	 varies	
widely.209	 With	 respect	 to	 all	 exonerees	 in	 the	 database,	 both	
incarcerated	and	not,	out	of	states	with	more	than	four	exonerees,	
West	Virginia,	Ohio,	 and	Mississippi	had	 the	highest	 percentages	


















785Vol. 11, No. 2 Northeastern University Law Review



















is	not	 the	only	 feature	of	a	 compensatory	system	that	may	define	
its	 fairness.	 Breadth	 of	 coverage-the	 prospect	 of	 at	 least	 some	
compensation	 encompassing	 as	 many	 years	 lost	 to	 wrongful	
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